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Court of Appeals of the District of Columbia. 


No. 4073. 

Frank M. Lemon, Administrator, &c., Appellant, 

vs. 

Ella T. Martin. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65880. 

Frank M. Lemon, Administrator of the Estate of Erasmus F. Peters, 

Deceased, Plaintiff, 

vs. 

Ella T. Martin, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 
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1 Declaration. 

Filed July 28, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65880. 

Frank M. Lemon, Administrator of the Estate of Erasmus F. Peters, 

Deceased, Plaintiff, 

vs. 

Ella T. Martin, Defendant. 

Count One. 

The plaintiff, Frank M. Lemon, as administrator of the estate of 
Erasmus F. Peters, deceased, sues the defendant, Ella T. Martin, for 
that heretofore, to wit, on the 11th day of June, 1920, the defendant 
was indebted to the said Erasmus F. Peters in the sum of $4,000 for 
so much money by the defendant before that time, to wit, on the 
same day, had and received of and for the use of the said Erasmus F. 
Peters during his lifetime, of which a bill of particulars is herewith 
filed. 

That the said Erasmus F. Peters departed this life on, to wit, the 
10th day of February, 1921, and that thereafter, to wit, on the 18th 
day of March, 1921, the plaintiff herein, Frank M. Lemon, was duly 
appointed administrator of the Estate of the said Erasmus F. Peters, 
deceased, and thereafter, to wit, on the same day, he duly qualified 
as such and assumed the duties thereof and has ever since been and 
now is such administrator. 

By reason whereof the said defendant is indebted to the 

2 said plaintiff as administrator as aforesaid in the sum of 
$4,000 with interest thereon from the 11th day of June, 1920. 

Count Two. 

The plaintiff, Frank M. Lemon, administrator of the estate of 
Erasmus F. Peters, deceased, sues the defendant, Ella T. Martin for 
that: 

Heretofore, to wit, on the 11th day of June, 1920, the said de¬ 
fendant was indebted to the said Erasmus F. Peters in the sum of 
$4,000 for money loaned by the said Erasmus F. Peters during his 
lifetime to the said defendant to be repaid by the said defendant to 
the said Erasmus F. Peters on demand. 

That thereafter, to wit, on the 10th day of February, 1921, the 
said Erasmus F. Peters, departed this life and thereafter, to wit, on 
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the 18th day of March, 1921, the said Frank M. Lemon was by this 
Court duly appointed administrator of the Estate of the said Erasmus 
F. Peters, deceased, and thereafter, to wit, on the same day qualified 
as such and assumed the duties thereof and has ever since been and 
now is such administrator. 

That on, to wit, the 31st day of March, 1921, the plaintiff acting 
as aforesaid, through his attorney, demanded of the said defendant 
the payment of said amount to him as such administrator. 

Yet the said defendant notwithstanding her duty in the premises 
refused and still refuses to pay to the plaintiff as such administrator 
the said sum of $4,000 or any part thereof, which said sum is 
3 still due and unpaid, and is now payable to the said plaintiff 
as said administrator, with interest thereon from June 11, 

1920. 


Count Three. 

The plaintiff as aforesaid sues the defendant for moneys payable 
by the defendant to the plaintiff as administrator as aforesaid: 

For goods sold and delivered by the plaintiff’s intestate to the de¬ 
fendant. 

And for work done and materials provided by the plaintiff’s in¬ 
testate for the defendant at her request; 

And for money lent by the plaintiff’s intestate to the defendant; 

And for money paid by the plaintiff’s intestate for the defendant 
at her request; 

And for money received by the defendant for the use of the plain¬ 
tiff’s intestate; 

And for money found to be due from the defendant to the plain¬ 
tiff’s intestate on accounts stated between them. 

Wherefore, the plaintiff brings this suit as said administrator and 
claims of and from the defendant the sum of $4,000 with interest 
thereon from the 11th day of June, 1920, besides the costs of this suit. 

W. J. DOW, 

A ttorney for Plaintiff. 

4 Affidavit. 

District of Columbia, ss: 

Frank M. Lemon, being first duly sworn on oath deposes and says: 

That, as administrator of the estate of Erasmus F. Peters, deceased, 
he is the plaintiff named in the declaration to which this affidavit is 
attached; that as said administrator he is informed and believes and 
being so informed and believing he alleges that as said administrator 
he has a good cause of action against Ella T. Martin, the defendant 
herein, which said cause of action, he alleges on information and 
belief, is as follows, 

which said matters and things so alleged plaintiff expects to prove 
by creditable witnesses at the trial hereof upon its merits, to wit: 


4 


F. M. LEMON, ADM., ETC., VS. ELLA T. MARTIK. 


That heretofore, to wit, on the 11th day of June, 1920, during 
the lifetime of said Erasmus F. Peters, deceased, he, the said Erasmus 
F. Peters, at the special instance and request of the said Ella T. 
Martin, loaned and delivered to her a certain sum of money, to wit, 
the sum of $4,000, which said sum the said defendant obtained from 
the said Erasmus F. Peters to be used by her as part payment on 
the house and premises situate at 225 R Street N. E., in the District 
of Columbia, the same being Lot No. 21 in Square No. 3576, which 
the said defendant had theretofore contracted to purchase and 
which said purchase she thereafter, to wit, on the same day, com¬ 
pleted by paying to the seller of said property the purchase 

5 price by the said defendant agreed to be paid therefor, said 
defendant applying the aforesaid money amounting to $4,000 

as part of the said purchase money. 

By reason whereof and in consideration of the aforesaid the said 
defendant afterwards, to wit, on the same day undertook and then 
and there faithfully promised the said Erasmus F. Peters to pay 
him the said sum of money when she the said defendant should be 
thereunto afterward requested. 

That thereafter, to wit, on the 10th day of February, 1921, the 
said Erasmus F. Peters departed this life and thereafter, to wit, on 
the 18th day of March, 1921, affiant was appointed Administrator of 
the Estate of the said Erasmus F. Peters, deceased, on which said 
day he duly qualified as such and assumed the duties thereof. 

That thereafter, to wit, on the 31st day of March, 1921, this 
affiant through his attorney called upon the said defendant to pay 
the said sum of $4,000 to the Estate of the said Erasmus F. Peters, 
deceased, which she then and there refused and still refuses to do. 

And there is now justly due and owing from the defendant to the 
plaintiff as administrator as aforesaid the sum of $4,000 with inter¬ 
est thereon from the 11th day of June, 1920, exclusive of all set-offs 
and just grounds of defense, besides the costs of this suit. 

FRANK M. LEMON, 

Admr. of Estate of Erasmus F . Peters, Dec’d. 

6 Subscribed and sworn to before me this 23rd day of July, 
1921. 

[seal.] D. FULTON HARRIS, 

Notary Public, D. C. 


Bill of Particulars. 

Ella T. Martin, Dr., to Frank M. Lemon, Administrator of the 
Estate of Erasmus F. Peters, Deceased. 

To moneys loaned to the said Ella T. Martin by the said 
Erasmus F. Peters, during his lifetime, and moneys 
received by the said Ella T. Martin from the said 
Erasmus F. Peters, during his lifetime. $4,000.00 

Interest on $4,000 from June 11, 1920. . 
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Plea. 

Filed Aug. 17, 1921. 

******* 

1. The defendant says that she did not undertake or promise in 
manner and form as the said plaintiff, Frank M. Lemon, Adminis¬ 
trator of the estate of Erasmus F. Peters, deceased, hath above com¬ 
plained. 

ELLA T. MARTIN, 

By Her Attorneys. 

C. B. GARNETT, 

JNO. S. BARBOUR, 

Attorneys for Defendant. 

7 Affidavit. 

District of Columbia, To wit: 

I, Ella T. Martin, the defendant in the above-styled action (At Law 
No. 65880), having been first duly sworn, do make this my affida¬ 
vit of defense and do hereby deny the right of the plaintiff as to the 
whole or any part of his claim, and as grounds of my defense do 
specifically state as follows: 

The said Erasmus F. Peters, in his lifetime, was a neighbor and 
friend of the defendant and to whom the defendant had often done 
acts of kindness, and made, of his own free will and accord, and 
not being requested so to do by the defendant, a gift to the defend¬ 
ant of the sum of Four Thousand Dollars ($4,000.00) with which, 
together with the One Thousand Dollars ($1,000.00) which she then 
had available, to complete paying for the certain house and lot men¬ 
tioned in the plaintiff’s declaration, which she then occupied as a 
tenant, and from which she had been threatened with eviction 
and was then contemplating purchasing, and which she probably 
would not otherwise have purchased, and the said Erasmus F. 
Peters delivered the same to her as a gift, in cash, on or about the 
11th day of June, 1920, pursuant to promises and to that effect 
made to her at sundry times previous thereto, with which the de¬ 
fendant purchased the property now owned and occupied by her as 
her home, and defendant denies that she ever undertook and prom¬ 
ised to pay the said sum of money to the said Erasmus F. Peters. 

ELLA T. MARTIN. 

Subscribed and sworn to before me, a notary public, in and 

8 for the District of Columbia, this 2d day of August, 1921. 

Mv commission expires on the 2d day of August, 1921. 
[seal.} N. M. L. JENKINS, 

Notary Public, p. C. 

C. B. GARNETT, 

JNO. S. BARBOUR, 

Attorneys for Defendant. 
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Joinder in Issue. 

Filed August 22, 1921. 

* * * * * * , * 

The plaintiff joins issue upon the defendant’s plea. 

W. J. DOW, 
Attorney for Plaintiff. 

Memoranda. 

May 22, 1923.—Jury impaneled, sworn and respited. 

May, 23, 1923.—Verdict for defendant. 

Supreme Court of the District of Columbia. 

Monday, May 28, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz, pre¬ 
siding. 

******* 

Come again the parties hereto in manner aforesaid and the jury 
that was respited and after this cause is fully heard, the 

9 attorneys for defendant request the court to direct a verdict 
for defendant, which was overruled, and the defendant ex¬ 
cepted. The plaintiff then requested the Court to direct a verdict in 
favor of the plaintiff, which was also overruled, and the plaintiff 
thereupon insisted that both sides having asked a directed verdict , 
the issue thereupon became one of law alone and judgment for one 
side or the other should be entered bv the court and that it would 

V/ 

be error for the court to submit the question at issue to the jury, 
and the court assenting to this view thereupon discharged the jury 
from further consideration of this cause and announced the issues 
in favor of defendant and ordered judgment accordingly. 

Wherefore it is considered by the court that the plaintiff take 
nothing by this action, that defendant recover of plaintiff her costs 
of suit to be taxed by the clerk, and have execution therefor. The 
plaintiff excepted to the action of the court in entering said judg¬ 
ment for the defendant and in open court noted an appeal there¬ 
from. Whereupon the court fixed the appeal bond for costs at one 
hundred dollars ($100.00), with leave to deposit Fifty Dollars 
($50.00) in cash, in lieu thereof. 

This is a substitute entry for the one on May 23, 1923. 

Memoranda. 

June 12, 1923.—$50 deposited in lieu of appeal bond. 

July 2, 1923.—Time to submit Bill of Exceptions extended from 
day to day to and including the 26th day of October, 1923. 

10 October 26, 1923.—Bill of Exceptions submitted. 
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Assignment of Errors. 

Filed November 12, 1923. 

♦ * * * * * * 

During the trial, the court committed errors as follows: 

1. In permitting the witness Ella T. Martin (defendant) to testify 
on cross-examination to all circumstances surrounding the receipt 
by her of the $4,000.00 from plaintiff’s decedent, and to relate con¬ 
versations had with decedent relating thereto. 

2. In overruling plaintiff’s motion to strike out the testimony of 
the defendant Ella T. Martin concerning the circumstances sur¬ 
rounding the receipt by her of said $4,000.00, and relating the con¬ 
versations had with decedent respecting the same. 

3. The court erred in overruling plaintiff’s motion for a directed 
verdict for plaintiff at the close of the whole case. 

4. The court erred in finding for the defendant, because said find¬ 
ing is contrary to the evidence, and is against the weight of the 
evidence. 

5. The court erred in its finding and judgment because the testi¬ 
mony of the defendant shows she did not sustain the burden which 
was upon her, namely, that of showing that the $4,000.00 received 
from plaintiff’s decedent was a gift. 

6. The finding of the court should have been for the plain- 
11 tiff upon the whole case. 

7. And the court committed other errors apparent upon the 
face of the record. 

WM. J. DOW, 

H. S. BARGER, 
Attorneys for Plaintiff. 

Designation of Record. 

Filed November 12, 1923. 

******* 

The clerk will please include in the transcript of record on appeal 
the following: 

1. Declaration. 

2. Pleas. 

3. Joinder in issue; memo, empaneling of jury; trial; finding and 
judgment. 

4. Memo, notation of appeal; order fixing bond; and filing and 
approval of bond. 

5. Bill of Exceptions. 

6. Designation of Record. 

7. Assignment of Errors. WM. J. DOW, 

H. S. BARGER, 
Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Thursday, November 15th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons, 
presiding. 

******* 

By Justice Hitz. 

The court having this day signed the bill of exceptions in this 
cause heretofore submitted, as of the time of the noting 
12 thereof at the trial, now orders the same of record nunc pro 
tunc. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss\ 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 05880 at Law, wherein Frank 
M. Lemon, Administrator of the Estate of Erasmus F. Peters, De¬ 
ceased is Plaintiff and Ella T. Martin is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
12th day of December, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

EW. Clerk. 


14 In the Supreme Court of the District of Columbia. 

Law. No. 65880. 

Frank M. Lemon, Administrator of the Estate of Erasmus F. 

Peters, Plaintiff, 

vs. 

Ella T. Martin, Defendant. 

Bill of Exceptions. 

This cause coming on for trial before Mr. Justice Hitz and the 
jury, thereupon the plaintiff to maintain the issues on his part joined 
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produced the witness, defendant, Ella T* Martin, who, being duly 
sworn testified that she knew Erasmus F. Peters for fourteen years 
during his lifetime; and thereupon— 

Q. On or about June 11, 1922, did you receive from Mr. Peters 
the sum of $4,000.00? A. Mr. Peters gave me- 

Q. Just answer the question yes or no. A. Yes sir. 

Q. Did Mr. Peters on that day owe you any money? A. Owe me 
any money? 

Q. Yes, did he owe you any money? A. No, sir. 

that she used this $4,000.00 in the purchase of a house, together 
with $1,000.00 that she already had. On Cross-examination witness 
was asked to state the circumstances under which this money was 
received, and counsel for plaintiff objected upon the ground that 
same was not proper cross-examination; while it would certainly be 
a part of defendant’s case in chief it was not proper at that time 
under the provisions of the Code and certainly on the ground that 
it was not proper cross-examination, and thereupon the following 
occurred: 

15 The Court: What do you say, Mr. Barbour? 

Mr. Barbour: They have gone into the circumstances of 
the matter, if your Honor please. 

Mr. Barger: Not at all. 

Mr. Barbour: Thev have asked if she received this monev and 
whether or not at that time Mr. Peters owed her anything. I am 
asking her just to find out what the situation was. 

The Court: Do you care anything about whether she is regarded 
as your witness for this purpose or not? 

Mr. Barbour: No, indeed, of course not. 

The Court: I will overrule the objection and give you an excep¬ 
tion. 

Being again asked to state the circumstances, witness replied that 
when she heard that her house was sold over her head and where she 
had lived about ten years, she went to see Mr. Lattimer, the man 
from whom she rented it and asked him whv he sold the house over 

V 

her head without giving her any notice; that it was impossible to 
rent a house and her means for making a living was to keep boarders 
and she told Mr. Lattimer that she would like to have bought the 
house, that when Mr. Peters came and offered to give her the money 
and she did not know whether to accept it because she wasn’t in the 
habit of accepting money from men, but Mr. Peters insisted, told 
her he had plenty of money and said, “Mrs. Martin, I think you are 
a deserving woman, I would just as soon help you as anybody I 
know”; that she spoke of it to a friend and she told witness there 
was nothing improper in accepting the money so witness told Peters 
she would. Counsel for plaintiff thereupon renewed the objection 
to the entire line of testimony on the ground that the direct exam¬ 
ination did not open it up. Witness further testified that Mr. Peters 
told her, “Go back and see if you can get the house any cheaper 
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by paying cash/’ and “I will give you the balance of the monfey that 
you have not got,” which she did, and Mr. Lattimer, the 

16 agent, told her the house could not be had for less and Mr. 
Peters Said “Now Mrs. Martin, any day you are ready I will 

have that money right here for you, I am a man of my word, I will 
be as good as my word, don’t you hesitate”; and she told Mr. Lat¬ 
timer, and the day witness was to go down and see about the house, 
Mr. Peters was just as good as his word, he came right in and handed 
the money to witness, in her kitchen, and said, “Now Mrs. Martin, 
here is the money to pay for your home,” that those were just the 
words that passed between them; that she had known Mr. Peters 
around twelve years, he lived the second door below her and was a 
frequent visitor at her house, and he was there at any time, more or 
less each day, just dropping in and out as he went from work. That 
witness always treated him nicely, her children were nice to him, 
they would run to the drug store or laundry for him or any little 
thing like that, and we always made it pleasant in my home for Mr. 
Peters, it seemed like most people did not do so, and we always tried 
to make it pleasant for him and did so, and she supposed that is 
why he would come in so often because thev talked to him and treated 
him so nicely; that she never asked Mr. Peters to lend her any 
money; that if she had been going to borrow the money from Mr. 
Peters she would not have gone as far as she went w ith Mr. Lattimer— 
he was going to make the loan for her and all—and if she w r as going 
to borrow the money from Mr. Peters she would have gone to him 
first, because she knew him just as well as she did a month later; 
that Mrs. McDaniels was sitting right in her kitchen when Mr. 
Peters handed her the money in cash in her hands. It was four 
$1,000.00 bills; that when he handed it to her she said, “Well I 
thank you, Mr. Peters”; that he w y as in a hurry, had business to at¬ 
tend to that day, so did witness, she w r as in a hurry to get down to 
Mr. Lattimer’s office and Mr. Peters went awav; that when she walked 
into Mr. Lattimer’s office Mr. Peters was sitting there, but during the 
time he had bought a house because the people where he lived 

17 had gotten orders to move and he bought a house. That she 
paid the very same money that he handed her to Mr. Lat¬ 
timer the same day; the foregoing is just how all this money busi¬ 
ness came around; that if she had borrowed it from him, why she 
knew him just as well then; and that Mr. Peters w T as a man who 
always had a great reputation of having lots of money. On redirect 
examination witness testified that in the first instance she was to pay 
$1,000.00 down and Mr. Lattimer was going to borrow for her on a 
first deed of trust $2,500.00; that $4,500.00 was the total purchase 
price to start With; then she got it for $5,000.00; that was when she 
was going backwards and forwards to see Mr. Lattimer before Mr. 
Peters come into it, when she was dealing with Mr. Lattimer. 

Q. Before you got the idea of getting money from Mr. Peters? A. 
I never got the idea of getting it from him. He offered it. 

Q. All right, before Mr. Peters offered you the money the price 
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of the house was what? A. The price of the house was $4,BOO the 
first time I went to Mr. Lattimer. Mr. Peters was not into it then. 

Q. Then you were to pay part cash and the balance in deferred 
payments. A. Yes, sir. 

That she did not get it at any less price after Mr. Peters told her he 
would let her have the money and she paid the same price, $5,000.00. 
That when she first went to Mr. Lattimer the people came and bought 
the house and she said to Mr. Lattimer that if she could she would 
like to have bought the house. Mr. Lattimer said he was sorry but 
he thought that it could be bought yet; that she said “Well,- for 
what price?” He said he did not know but would she be willing to 
give $4,500 to which she said “Yes,” if he would make the terms so 
as she could pay out on it; that she had only got $1,000, to which 
he replied, “Well, I will see about the terms. I can make the terms, 
I think”; that she made two or three different trips and he 

18 agreed to see the owner in the meantime and see if he would 
take the $4,500 and in going backwards and forwards he 

saw the owner and told her, “No, the owner won’t take $4,500 ; he 
wants $5,000,” which she understood to be $5,000 on terms and 
there was a written contract to that effect, that then the houses and 
all were getting to be sold and Mr. Peters came into her house and 
was talking and says, “I heard your house was sold,” to which she 
responded, “Yes, been sold some time, a month or more,” and he 
says “What are you going to do?” and she said that she was trying 
to buy and that she explained the arrangements to him, that the 
owner wanted $5,000 for it on terms and no cash price was set, that 
she finally bought it just like the paper tells—‘on time’—until Mr. 
Peters came into her house and after she got the money from Mr. 
Peters she paid the cash—$5,000; and being asked how the subject 
of the purchase of this house first arose between her and Mr. Peters 
and who mentioned it first, she replied, “Well, here is how it come 
up. After my house was sold the house he was living in was sold 
and the lady told him, ‘You will have to look for a room for,’ she 
says ‘my house has been sold and I do not know what day we will all 
have to move.’ Then he turned around and buys the house himself 
and he was excited over it, you know; he come in and was talking 
and said ‘I heard your house was sold, too.’ I said ‘Yes, my house 
has been sold three or four weeks or a month, whatever it might have 
been I don’t remember just now. He says, ‘It has? What are you 
going to do?’ I says, ‘I am trying to make an effort to buy it,’ and 
I went on and explained to him just how much I was to pay Mr. Lat¬ 
timer and what Mr. Lattimer was going to do, take a deed of trust on 
the house for this $4,000.00 you see, and he listened to my story 
and says, ‘Now, Mrs. Martin’ he says, ‘let me tell you’ he says, ‘don’t 
you give Lattimer a deed of trust on your house.’ I says, ‘Mr. 
Peters, I am only too glad to give Mr. Lattimer a deed of trust, and,’ 
I says, ‘it will give me a chance to pay out,’ I says, ‘if I have 

19 got to move from here, I don’t know where I could go,’ I 
says, ‘it is utterly impossible to rent a house,’—I guess you 
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all know that if you ever had any dealing with it. I said, ‘I can’t 
do anything if I have to leave here.’ He says, ‘Don’t do it.’ I says, 
‘I am glad to do it.’ He says ‘I will tell you what I will do,’ he says, 
‘I have got money, and I have got plenty of it,’ he says, ‘I will give 
you the balance to pay on the house.’ ” 

Q. Those were his words? A. Them were his words. And he 
says, ‘I am worth today over $200,000.00.’ Well, I thought the mat¬ 
ter over, and I talked the matter over with a friend of mine, and I 
thought that a man that was worth that means, and he says, ‘I am a 
single man and nobody but myself/ and says T would just as soon 
help you out in the world as anybody I know/ that is just what con¬ 
versation passed. 

Q. He was a single man and nobody but himself? A. Nobody 
but himself. 

Q. And said T will give you the $4,000 to buy the house’? A. 
And says, T will give you the remainder to pay on your house/ and 
then I told him what I had, I said, ‘I haven’t got any money, I have 
only got $1,000.00.’ ‘Well,’ he says, ‘I have got it’”; that he 
brought this money, four $1,000 bills and handed it to her in her 
kitchen; that he did not tell her where he got the money; that she 
did not ask him that part of it; that she did not go to the door, he 
walked in and out, never rang the bell when he came to her house, 
walked right back in the kitchen or dining room, would walk right 
in and stand around and talk; that he walked right in and handed it 
to her, it was rolled up, he had it in his hands, she didn’t know 
whether in his hands or pocket or not; it could not have been a very 
large package—four $1,000 bills; that when he handed it to her he 
said, “This is yours, to go and settle for your house.” That she 
went right off that morning, as soon as she got herself together, the 
settlement was made right in Mr. Lattimer’s office. That Mr. 
20 Peters was sitting right there; that he did not go down with 
her, she met him right in Mr. Latimer’s office, inside the office, 
he was going to settle for his house that day too; that it was some¬ 
where around 11 or after, she couldn't exactly recall at what time; 
that she did not know what time it was but reckoned it was between 
10 and 11 o’clock mavbe 10.30 when Mr. Peters came to her house 
with the money; that she stopped at the bank at Ninth & G Streets, 
Northwest, got her money, took a street car and went right to Mr. 
Latimer’s office; that Mrs. McDaniels, the same lady who was present 
in her kitchen when Mr. Peters called, went with her as far as the 
Bank but not to the real estate office; that she went to market and 
witness went on; that besides Mr. Peters and Mr. Latimer others 
might have been sitting around in his office; that Mr. Latimer had 
actual charge of the settlement ; and that she does not know what 
denomination her $1,000 was in, mostly $100.00 bills, she thinks, 
she only had four $1,000 bills. On recross-examination witness, 
after identifying the written contract she signed with Mr. Latimer to 
purchase the house, testified she made a deposit of $100 when she 
signed the contract to purchase the property, paid $5,000 when it was 
closed, and Mr. Latimer later rendered a statement and returned a 
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small balance to her. Thereupon, counsel for plaintiff renewed 
plaintiff’s objection to the testimony given by the defendant on cross- 
examination of her counsel, and moved to strike out the same, and 
said motion was by the court overruled, to which action of the court 
counsel for plaintiff then and there noted an exception and the same 
was allowed and noted upon the minutes of the court. 

Thereupon plaintiff’s case was rested and counsel for defendant 
moved for a directed verdict, and after discussion thereof, the fol¬ 
lowing occurred: 

The Court: You gentlemen have rested your case. If you want 
to withdraw the resting of it and take further testimony, l will let 
you do it. It is for you to say whether you do it or not. 

21 Mr. Barger: All right, if your Honor please, we will pro¬ 
ceed. 

Thereupon further to maintain the issues on her patt joined, plain¬ 
tiff over the objection of the defendant produced the witness, Mrs. 
Ella Allen, who being duly sworn testified that she was well ac¬ 
quainted with Mr. Peters who boarded with her five years, then she 
broke up her house and when she got ready to buy her house he 
came after her to know if she would take it if he bought it and let 
him room and board with her, saying he just wanted a back room 
and would pay $50.00 for her room and board, and he was rooming 
at her house when he died, but he was not living there about June 
11, 1920, but from the fall after that and she ‘reckoned’ she saw 
him around about the time of June 11, 1920, and she was thereupon 
asked by counsel for the plaintiff the following question: “Around 
about the 11th of June, 1920, did Mr. Peters say anything to you 
with reference to a contemplated purchase by Mrs. Martin of a 
house?” which, being objected to by counsel for the defendant, an 
argument ensued, following which the court said—“Here is a wit¬ 
ness who says she reckons she saw him sometime around about the 
date;” whereupon the witness interrupted, “The very day the house 
was paid for, and he told me, he says, ‘Well, we have bought our 
house.’ ” I wish you had been up there when I let Mrs. Martin have 
four $1,000.00 bills, and he says, “when she went to pay for the 
house I stepped back behind her,” and he says “I thought I would 
die laughing.” Mr. Latimer, he says, “looked at her feet and looked 
up at her head and looked all up and down,” he said, “I helped,” 
and that was all that was said that day about it, and after further 
argument the Court permitted said answer to stand, over objection 
of defendant, and the witness further testified: 

Q. I will ask you this, Mrs. Allen, and wait until there is a ruling 
on the question before you answer it. Did Mr. Peters say anything 
to you within four or five days of this transaction of June, 1920, as 
to whether or not he was going to let Mrs. Martin have some 

22 money? 

Mr. Barbour: We object. 

The Court: Objection, overruled. 
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Mr. Barbour: May we have an exception? 

The Court: Yes sir. 

A. He came over to see me before he lent the money and asked 
my advice on it, he met me at Mrs. Grubb’s, and I said, “Now, Mr. 
Peters, that is not my business, that is yours individually and I have 
nothing to do with it, I can’t give you any advice whatsoever about 
lending this money, you do it to suit yourselves,” and he had asked 
me about taking this 235 and letting him board with me. I says, 
“If you are going to let Mrs. Martin have the money, why don’t you 
take a room with her and board with her?” He says, “No, I would 
not board with Mrs. Martin, for one thing she has got too rough a 
crowd with her.” That is just what he said. 

Mr. Barbour: I ask to have that excluded. 

That is all she said, and she said “I have got to go home now,” and 
that she went home, and Mr. Peters came back after he bought the 
house and told witness, something the very same day, and being 
asked, “Now, the something he told you was what you have already 
stated?” replied, “Yes, sir, the four $ 1,000 — was what he told me.” 
Thereupon the following occurred: 

Q. After this lltli of June, the day of this closing of this trans¬ 
action, did Mr. Peters at any time say anything else to you about 
having let Mrs. Martin have $4,000.00? Just answer the question 
yes or no, whether he did say anything to you about it. 

Mr. Barbour: I object to that. 

A. Yes, he did. 

The Court: I will overrule that objection. Now she says he did 
say something. 

Mr. Barbour: An exception is reserved? 

The Court: Certainly. 

23 By Mr. Dow: 

Q. How long after this 11th of June was it that he said something 
else to you about it? A. Really I couldn’t exactly tell you. 

Q. Well, about how long? A. Oh, he would tell me every time 
he would come he would say, “Now I won’t draw any interest now or 
principal either,” the interest he used around about Christmas or tv 
little before Christmas, “but I will not draw any principal until the 
1st day of January, she is to pay me $50.00 a month and more if she 
can, whatever she can she will pay me, but she is to pay me $50.00 
a month anyhow.” So I never paid any more attention to it, he 
never told me how he fixed the interest or nothing else, and so— 
well, I hear him tell others in the house about having $4,000.00 
in the house, and he would sell them the house, because the in¬ 
terest would soon eat up the other thousand, you know, but of 
course I didn’t pay much attention to anything like that, because 
that wasn’t my business. 
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Asked how long before Christmas she thought it was that the 
first conversation occurred or how soon after the 11th of June, 
witness replied, “I couldn’t tell you to save my life because I have 
my own affairs to study over and I couldn’t tell you,” and that it was 
sometime between June 11th, 1920, and Christmas, because Mr. 
Peters used to come back and forth at witness’ house about every 
week and always had a little something to say; that he did not live at 
witness’ house at that time, but witness moved over in his house the 
first of October, and he died there February 10, 1921; that these con¬ 
versations were more really before than after he moved to her house; 
and witness being asked, “Were any of them before the 1st of Sep¬ 
tember, do you think?” replied, 17 Well, I guess it was, I couldn’t ex¬ 
actly tell you, but some of them were after I moved over there, be¬ 
cause he used to talk about letting her have the money and how 
much would be the interest and all, since I never paid any at- 

24 tention, never bothered with it.” On cross-examination wit¬ 
ness testified she knew Mr. Peters seven or eight years before 

he died, he boarded with her about five years, then she broke up and 
moved away, or it was ten or twelve years she knew him, then witness 
moved away for a while, then Mr. Peters got witness to come back and 
let him board with her; that Mr. Peters bought the house she lived in 
the same day Mrs. Martin bought hers, so Mr. Peters told her; and 
that is all she knew about the date of it; that she don’t know how Mr. 
Peters came to be consulting her about his affairs; that Mr. Peters 
looked on her family just as his own family almost; that witness 
never borrowed a cent from Mr. Peters; that he told her if she would 
move over into that house he would pay her moving, and gave her 
$10.00 to pay for the one load, and said, “This is all I can spare 
at this time, but will make it right,” and she got the load carried 
over there for $10.00, “And so about sometime after I was living over 
there he came to me, he says, ‘Miss Anna, I will have to ask you for 
that $10 I let you have for this moving;’ and she said, “Mr. Peters, 
you told me you were going to pay for that moving,” and he says, 
‘I know, but I am in a hard place,’ and I says, “I can’t pay you the 
$10 this morning, I will pay you $5.00 and will pay you $5.00 later, 
and so Christmas eve, in the evening, after he ate his dinner, he was 
sitting at the foot of the table, I came with the $5.00, I says, “Now, 
Mr. Peters, this squares you and I of the moving affairs.” He says, 
“Yes, I hate to take it from you, but, he says, ‘I am in a hard place,’ 
but, he says, ‘Mrs. Martin commences paying me on her money the 
1st of January and I will see you get something back for it.’ I says, 
“That is all right, I don’t expect it back; that he told her she was 
to be paid out of Mrs. Martin’s money; that she wouldn’t owe 
him $5.00 for the world for he would have worried her life out; 
that she knew Andrew and Mabel Allen, who were her son and 
daughter-in-law; that she couldn’t exactly tell their number be¬ 
cause they had moved; that Mr. Peters loaned them money and she 
thought he took a note therefor toward the last but not at first; 

25 that Robert Smith was her daughter’s husband, and Mr. 
Peters loaned her $2,600 and she had to worry him nearly to 

3—4073a 
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death to come down to fix the deed of trust up rightly, and it was only 
fixed two or three weeks before lie died, the deed of trust on her house. 
She does not know what time this monev was loaned, but knows it 
was loaned because he came right straight and told her; that she 
couldn’t tell whether it was before or after the Martin transaction 
but “I really think it was;” that she couldn’t tell how long after 
because—‘I don’t keep the date of nothing, nothing that don’t 
bother me I don’t keep the date of;’ that she couldn’t tell who 
was the first person she told that Peters had told her all about 
this money; that she told several people before he died and so did 
Mr. Peters; that she couldn’t tell who she had told;—she has so 
many friends coming in and talking; that after his death she told 
Mr. Peters, asking about his affairs and told his brother and Mr. 
Lemon when they come there after his death. Mr. Lemon came to 
see her that night and she told him about Mr. Peters, ‘where he 
was at,’ she thought, and he telegraphed to him and he got there 
that night about half past 12 and spent the night and next morn¬ 
ing, they got up to go to breakfast and left, but they asked her 
these questions before they left. On redirect examination, wit¬ 
ness stated that the night Mr. Peters died she notified the police 
merely that he was dead and then they called his relatives and that 
is what she means because she didn’t know what to do. 

♦ 

Thereupon, further to maintain the issues on his part joined, 
plaintiff produced the witness Mrs. Louise R. Grubbs, who, being 
duly sworn, testified that she knew Erasmus F. Peters during his 
lifetime, and had a conversation with him with reference to a trans¬ 
action he had with Mrs. Martin, sometime the first part of June, 
and she remembers the time as being the same month in which 
her husband lost his position in the steel plant; two years ago this 
coming June,around the loth; that Mr. Peters came to her house that 
morning, and he was expecting to be out of a position, and he came 
over and told her he had been talking to Mrs. Martin and 
26 Mrs. Martin wanted him to loan her $4,000 and asked wit¬ 
ness what she thought about it, and witness told him, “Well, 
Mr. Peters, you are your own boss, it is your money, and you do 
as you please with it, but, I said, you had better be sure you are 
on the right side before you loan it,” and Mr. Peters said that 
Mrs. Martin either had to move or else buy the house; that the price 
was $5,000; that he would loan her $4,000 and she could raise the 
other $1,000; that was the height of that conversation that morn¬ 
ing; that Mr. Peters told witness later Mrs. Martin had bought the 
house, but did not say how long before it was that she bought it, 
but it was sometime later in the summer, witness really could not 
recall whether it was one or two months; being asked if at that time 
or at any other time about that time, Mr. Peters said to witness 
whether he had or not complied with Mrs. Martin’s request for a 
loan, replied that he told her he had loaned Mrs. Martin the money; 
that was after he told her the house had been bought by Mrs. Martin; 
that witness asked Mr. Peters whether he had loaned Mrs. Martin 
the money, and he said yes; that witness had a further conversation 
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with Mr. Peters, about a week before he died, at her mother’s home; 
that they were in a room talking; he had been putting away coal 
that day and he came in and sat down and said he was working hard, 
and she said to him; “You ought not to work so hard, Mr. Peters,” 
you know when you die you are a long time dead,” and he said he 
was going to live to be a hundred yet, and she asked him how he 
came out with Mrs. Martin, whether he got that fixed up all right, 
and he said, “No, I have not as yet; she keeps putting me off when 
I ask her to go with me,” and that is as far as we got and was all 
that was said that day. Of course, I did not see him alive any 
more after that; that witness and her husband both borrowed money 
from Mr. Peters and gave a note for it; that sometime after they 
were to get the money he would bring the note over; that he loaned 
her money before she married, would let her have the money 

27 and later on would dress the note up and bring it over and 
she would sign it a couple of weeks later, she would say; 

being asked, “In all the instances of that kind were the notes ob¬ 
tained in a couple of weeks,” she replied, “Well now I don’t just 
remember the exact date, but I know when he loaned the money he 
did not bring the note and require 11 s to sign it at the same time.” 
On cross-examination witness testified she could not say the exact 
time she had known Mr. Peters; being asked why she was so much 
interested in his transactions with Mrs. Martin she replied, “Well, 
I wasn’t interested at all, only as a friend, and he had been a friend 
of the family’s, and that is all; and being asked, “Did he talk with 
you about all his business transactions, all of his loans, ask your 
advice?” replied, “Well he asked my advice on several things, not 
only me, but my husband too; that he asked her advice on this 
Martin loan, and she told him to suit himself, that it was his money 
to do with as he pleased, but she thought he had better be sure he 
was on the safe side; that was in June, the first of June, two years 
ago this June, as near as witness remembers; that he asked her advice 
about other money he had loaned; and being asked, “What other 
money,” replied, “Judge do I have to answer that?” and the Court 
inquired, “What do you care about that?” whereupon the question 
was withdrawn. 

Thereupon, further to maintain the issues on his part joined, 
plaintiff produced the witness Lee D. Latimer, who, being duly 
sworn, testified that he was in the real estate business, and had a 
transaction with Mrs. Martin, the defendant, in April, 1920, regard¬ 
ing 225 R Street, N. E., in which she made them a proposition, as 
he recalled, of $1,000 cash and the balance to be secured by mort¬ 
gage; that proposition was not accepted, and she later said she could 
pay all cash, and asked whether a better price could be had; that 
witness put the matter up to the owner who would not reduce the 
price, and Mrs. Martin finally closed at $5,000, the arrangements 
for settlement were made in witness’ office, the papers signed and 
the money paid in his office, and the whole matter was then 

28 referred to the title company for settlement; that the receipt 
issued to Mrs, Martin for the money was dated June 11, 
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1920 r for $5,009 cash.;- that outside of his office force, besides Mrs. 
Martin,. Mr. Peters was present; that witness’ recollection is that 
Mrs. Martin came into the office first and had hardly been seated 
when Mr. Peters came in; that witness had an open office and wit¬ 
ness asked Mrs. Martin if she wished the transaction to be in private, 
both she and Mr. Peters being seated near witness’ desk, and Mrs. 
Martin said, as witness recalled, that she had no objection to the 
transaction being overheard by Mr. Peters. On cross-examination, 
witness testified that Mrs. Martin had been renting the property for 
a number of years, it was in his hands for rent as well as for sale; 
that he notified her that the property was for sale or was about to be 
sold; that he could not tell what reason actuated her to want to buy 
it; that the contract for sale to her was signed April 19, 1920, (wit¬ 
ness here identified the contract previously identified by Mrs. Mar¬ 
tin, and same was marked Exhibit 1, for identification), and $100.00 
was paid at the time, and being asked what were the terms of sale 
as fixed by that contract, replied, “I had better read from the one 
you offered, had I not,” and proceeded, testifying that she was to 
take the property subject to a first trust of at least $2,500 being 
procured, to pay $1,000 in cash, and the second trust $1,500 to be 
payable in two and three years; that those were the terms she offered, 
but they were not agreed to because the seller had not agreed to them 
on his contract, and being asked, “Did you arrange to put those 
mortgages on the property for her to borrow the money for her?” 
replied, “No, sir, I think not. I am not clear on that Mr. Barbour. 
I would have been perfectly willing to have loaned that $2,500, and 
may have said so, but I am not clear on that point.” That it was 
June 10th, as shown by the original receipt, that Mrs. Martin paid 
the money, ($5,000) and witness retained $100 to make proper ad¬ 
justments about taxes, interest, insurance, etc., and on July 
29 27th witness rendered her a statement and a check for 
$46.95 difference; that his recollection is Mrs. Martin got 
in his office first that morning; that he was as positive about this 
as he could be, on recollection three years old, almost; that he has 
a great many people in his office every day so it is a little difficult 
for him to remember just the order that people who arrive about 
the same time get in, unless there is some particular circumstance: 
that he does not remember what Mr. Peters’ business was there that 
day; being asked, “Was he not negotiating for the purchase of 
property at the same time in that neighborhood, replied that he had 
sold him several properties in that neighborhood; that he did not 
think it was anything strange about this being there ; he had been 
in to see witness a good many times; that Mr. Peters and Mrs Mar¬ 
tin came, witness would judge, about the distance of the court-room 
apart, and it is his recollection she got there first and Mr. Peters 
came afterwards, and he does not know definitely which left first. 
On redirect examination, witness testified he could not recall that 
Mr. Peters transacted any business of his own with him that morn¬ 
ing, his impression is that Mr. Peters remained after Mrs. Martin, 
but he was not sufficiently clear to testify on that point; that if he 
did remain, witness presumed he did transact the business, for 
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'which he came,, but witness does not recall that he did transact any 
business that day. 

Thereupon, further to maintain the issues on his part joined, and 
to rebut any effect that Mrs. Martin’s statement of $200,000.00 as 
being the possible worth of Mr. Peters may have had, the plaintiff 
offered from the Probate Records upon the estate of Erasmus F. 
Peters the inventory of money and debts due, together with the 
first and final account of the Administrator, the substance thereof 
being stated to the effect that Mr. Peters left surviving him a father 
and four brothers; that his estate, as shown by the inventory of 
money and debts, showed items of not over $7,000 or $8,000, and a 
total estate handled by the administrator of $8,970.61; and that at 
the time of Peters’ death he was seized of four pieces of real 

30 estate, with improvements, of the approximate value of 

$ 8 , 000 . 

Thereupon, further to maintain the issues upon his part joined, 
the plaintiff produced the witness Mrs. Robert L. Smith, who, be¬ 
ing duly sworn, on oath testified she knew Erasmus F. Peters and had 
a conversation with him with reference to a transaction between him¬ 
self and Mrs. Ella T. Martin, about the time she was about to pur¬ 
chase a house, witness did not remember just what month it was in, 
but she knew it must have been around May; being asked how she 
fixed the time, replied, “Well, because we were thinking about buying 
a house at the same time and he was with us about our house around 
that time;” 

Q. Do you recall about what year that was? A. 1920, I guess 
it was, yes, 1920. 

that Mr. Peters told them Mi’s. Martin sent for him one evening and 
he went to see her, and he said Mrs. Martin said she was a widow 
and that she thought he might loan her $4,000, that she had $1,100 
in the bank and would draw out $1,000 and he might loan her $4,000 
and she could buy the house that was going to be sold over her 
head, and she didn’t want to move; that the house was 225 R Street, 
Northeast; that Mr. Peters afterwards came and told them he had 
loaned Mrs. Martin the money; being asked, “Did he at that time 
indicate how recently before the time he told you about it, it was 
he had loaned the money,” replied, that it must have been within 
the week, “because it was right around the time that he was with 
us looking at our house;” that Mr. Peters was out with them looking 
at their house on May 26, and on the 27th they bought their house 
and he was with them at the time that she had a later convention 
with Mr. Peters, at the time when he took the mortgage on witness’ 
house, and he told them he was afraid he was going to have trouble 
with getting a mortgage on Mrs. Martin’s house, that she promised 
to let him have the deed, and never did, and he said he was scared 
he was going to have trouble getting the papers out; this was in 
the latter part of January, witness did not know the date, the 

31 latter part of January following. Asked whether Mr. Peters 
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ever said anything to witness regarding the circumstances 
connected with the day of closing the purchase, witness replied that 
Mr. Peters had told her that him and Mrs. Martin went down town 
and that he went to the bank and he drew the money out, and he 
gave Mrs. Martin four $1,000 hills and that they walked from 9th 
and G up to New York Avenue and out New’ York Avenue, and he 
said a colored man followed them, and how* scared both of them w’ere, 
and he said they went on up to Mr. Latimer’s and w’ent in, and he 
said Mrs. Martin w’ent in just ahead of him and Mr. Latimer said he 
knewr they were both together, and he said he only laughed it off, 
he said he never told Mr. Latimer they w’ere both together then, 
and he gave her the four $1,000 bills and she gave it to Mr. 
Latimer that day; that witness thought that she and her husband 
borrow’ed money from Mr. Peters, and being asked in connection with 
the purchase of their house, “Did you borrow’ any money in con¬ 
nection with that,” she replied, “Yes, we borrowed money from him,” 
and when asked “How much, replied. “$2,500.00;” that he let them 
have $200 of it the day they bought the house, the 27th of May, 
and on the 10th of July he let them have the other $2,300; being 
asked, “Did you ever give him a note and deed of trust for it?” 
replied, “We certainly did.” and. asked w’hen, replied that it was 
in last January they gave Mr. Peters a note and deed of trust for 
the money, but she could not state the date. On cross-examination, 
witness — it was around the first of May Mr. Peters first told her 
of this transaction with Mrs. Martin, she know T s it w’as around the 
first of May they asked Mr. Peters about letting them have the 
money, and it was then lie told them; being asked, “What did he 
tell you,” replied, “Well, he told me that Mrs. Martin called him 
and asked him for the money, and that then the next time he saw r 
her he told her she could have it, and went up and got it out of 
the bank; that she just had two conversations with him, the first 
time he told her Mrs. Martin had asked for the money, and after¬ 
wards he told witness he had let Mrs. Martin have it ; witness 
32 does not know’ that anyone was present at those conversations, 
Mr. Peters w as at her house when he was talking; that witness 
then lived at 1532 Fourteenth Street, is a daughter of Mrs. Allen, and 
that Mr. Peters never asked witness’ advice about this, just told 
her about it, and being asked, “And he told you he and Mrs. 
Martin went to the bank together?” replied, “Well, he said they 
met at 9th and G Streets, did not say anything about going to the 
bank, never told her what bank they w r ent to or whether she went 
to the bank with him or not; that he did not tell witness where he 
got the money from, just said he got the money out of the bank, 
did not say what bank, said they met at 9th and G Streets and 
walked up to New’ York Avenue after they got the money and were 
followed by a colored man w r ho scared them, he said, “I gave her 
the money, we met at 9th and G and I gave her the money,” and by 
that witness supposed it was on the street, he never said; that Mr. 
Peters loaned witness $2,500 to pay for her house, 1488 Newton 
Street, N. W., $200 on the 27th of May, the house was purchased 
through William S. Phillips; that Mr. Peters was with witness in 
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the Newton Street house, and they put the deposit up there, and 
on the 10th of July, he let her have the balance, and the note was 
fixed up the last of January, just about two weeks before Mr. 
Peters died; that it was fixed up by the title company on 13th 
Street; that they got title in August and the note was fixed up 
in January. 

Thereupon counsel for plaintiff announced the resting of plaintiff’s 
ease. 


Defendant's Testimony. 

Thereupon, to maintain the issues on her part joined, defendant 
produced the witness Mrs. Jessie McDaniel, who, being first duly 
sworn, on oath testified that she lived at 28 Quincy Place, N. E. 
about 2y 2 squares from Mrs. Martin; that she has known Mrs. Martin, 
she guessed, about 20 years, and knew Erasmus F. Peters since 1907; 
that she is a binder in the Printing Office; that she just knew of 
Mr. Peters through living in the neighborhood, he had been 
83 at witness’ house on numerous occasion-, backward and for¬ 
ward since 1907; that she thought she knew what kind of a 
man Mr. Peters was; that he was a peculiar man to most people, 
did not dress very tidy, or anything like that, but as far as 
witness knew was a good, right-living man, most people shunned 
him, you know; that he said to witness at times, “I have a plenty 
of money;” has mentioned that to witness on numerous occasions; 
that witness saw him at Mrs. Martin’s house every time she would 
go there; that witness guesses she was at Mrs. Martin’s six days 
out of week, and if she went late in the evening she would see 
Mr. Peters there most every time, but if she went in the morning 
would not see him often, but if it were after working hours he 
would be mighty apt to be there; that Mr. Peters seemed to be a 
mighty good friend of Mrs. Martin, they were very intimate friends 
he was nice to her and her family all the time, ever since she 
moved into that neighborhood, and there was not a Christmas he did 
not give the little girl and boy Christmas presents as well as 
her; that witness has seen him taking meals there, most any time 
she would have something extra, something nice, and she has seen 
Mrs. Martin get extra things when Mr. Peters would be sick and 
fix him meals; that Mr. Peters lived in the same square with Mrs. 
Martin; that she never heard Mr. Peters make reference to his kin 
people, or who his kinspeople were, he said to her one time he had 
a farm at Roanoke, never said he lived there, but said he had a 
farm he had been offered $20,900 for, and remarked, “You know, I 
have never been back home since I left,” and witness never knew 
where his home was, only other people saying he was from Roanoke; 
that not to witness’ knowledge did he visit his relatives, she 
never knew and never heard he had any relatives; never heard of 
his having any; that she knows something about a transaction 
between Mr. Peters and Mrs. Martin involving $4,000; that Mrs. 
Martin was about ready to be put out of the house, it had been 
sold where she was, and she was trying to arrange to buy it, it 
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had been sold once before and she was trying to make arrange- 
34 ments to buy it and witness went with her to see about it and 
she had made arrangements with the real estate man, Mr. 
Latimer, and was to go in and see the brokers about borrowing the 
money on the house and after she had made these arrangements she 
came to witness and said: “Mr. Peters offered me money to pay out on 
my house/’ and I said, “If he has got plenty of money and offered 
you that money to pay out on your house, I would accept it if it was 
me,” and she said, “I hesitated,” and I said, “Don’t hesitate, take 
the money and pay it on your house, in view of the circumstances 
you have lived there all your life,” and witness continued: “Well, 
she told me then, ‘I told him I would accept the money / ” that as 
time went on she went down to Mr. Latimer’s to see if she could 
get the house any cheaper by paying cash, and I went with her, 
and he said, “Xo, it would be the same thing if she paid cash, 
and it was understood there, and she told the man what time, that 
she had changed her mind and could pay cash for the place, that 
she had made other arrangements; the time went on and it happened 
just by accident witness was in the house when Mr. Peters brought 
the money there, on or around the 10th or lltli of June, he walked 
right hack in the kitchen with the money, witness don’t know how 
much it was. what lie had in his hand at the time, hut she knew he 
was to give her the $4,000, and when he walked back in the kitchen 
lie handed her this money, had it rolled up, passed it over and said 
“This is yours,” and he seemed to be in a big hurry and went right 
out, and she prepared herself and witness went with her to 9th and 
G Street, and Mrs. Martin got what little money she had, it was 
not as much as $1,000, she had ready money in her pocketbook and 
what she drew out of the bank; that witness counted the monev at 

4 J 

the bank at 9th and G and the $4,000 he had given her just before 
they left home, witness counted and rolled it up herself and said, 
“Here is $3,000,” and it was getting so late she said, “I will have 
to go to the market now, and to go up to the office and pay the 
monev,” and Mrs. Martin took a car and went to 14 and G and 
that is the wav witness went to market; that witness saw her 
33 get on the car, she went right out G Street to Mr. Latimer’s 
office; that she did not meet Mr. Peters at the bank, witness 
saw Mr. Peters in her kitchen, and it was not long after that when 
witness was over to her house, after the settlement, and Mr. Peters 
says, “I wonder how she feels in her own home?” and witness said, 
“She should feel quite different from what she has beenthat at the 
house, after. Mr. Peters left, witness took the money and counted 
it, four green bills, $1,000 bills; she never had $4,000 in her 
hands before in her life at one time. It was a lot of money and 
it wasn’t the gold notes either; that she would never forget that 
and supposes she will never have that opportunity again either; 
that she had lots of conversations with Mr. Peters after that, 
but that she never had any particular conversation with Mr. Peters 
after that about his having given this money to Mrs. Martin; that 
very often he would speak about how Mrs. Martin was doing there in 
her own home, very often he would speak of that; asked if he ever 
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made any statement in her presence about his willingness to make 
her a further gift, she replied, “Yes;” that along in cold weather 
Mr. Peters tola witness, when they were talking about the con¬ 
venience of hot-water heat, that Mrs. Martin could have hot water 
heat put in the house and it would not cost her one cent if she would 
just say the word, he was talking right direct to witness when he said 
that; that there was a good bit of joking of Mr. Peters and Mrs. 
Martin about each other; that Mrs. Martin had a son and daughter, 
and they were very small when she first met Mr. Peters; that she 
knows the reputation of Mrs. Martin for honor and integrity, and 
it is the highest. On cross-examination, witness testified that Mrs. 
Martin kept boarders; that her boarders were stone-cutters, brick¬ 
layers, railroad men, carpenters,—just the general boarding house, 
no particular line of men at all; that she got breakfast at different 
hours in the morning; that on this particular morning Mrs. Martin 
was getting breakfast, it was between 9 and 10, they hurried right 
down, did not lose any time; that witness remembers going to the 

office of Mr. Dow with Mrs. Martin and his asking her at 
36 that time if she knew herself how much money it was that 

Mr. Peters handed Mrs. Martin on that occasion, and she 
told him then Mr. Peters gave Mrs. Martin four $1,000 bills, and 
she did not know at the time how much money he handed her 
until after he had left, but as soon as he left she handed it to wit¬ 
ness and she counted the bills; and denied that she had told Mr. Dow 
that she had told him that she did not know how much monev Mr. 
Peters had given Mrs. Martin; that at this conversation at Mr. Dow s 
office there was present Mrs. Martin, Mr. Dow and Mr. Latimer, and 
said, “Mr. Latimer was there and you doubted me being even down 
to Mr. I>atimer's office, Mr. Dow, and Mr. Latimer said that woman 
has been with here most every time she has been to pay her rent; 
let alone anything else; there is no doubt at all she was right there.” 
♦ * * “You seemed to think it was so strange I happened to be 

on the scene at Mrs. Martin’s.” Witness did not think it was a bit 
strange because she was there almost every day; that witness goes 
to town with Mrs. Martin most every time she goes; that witness did 
not know whether or not Mr. Peters had plenty of money, it was 
rumored, and he told witness out of his own mouth he had plenty; 
that he never spent money on witness particularly, but if he took a 
liking to you there was no bounds at all on his spending money; 
that he had no occasion to take a liking to witness, but when he went 
to California he did not forget to bring her a souvenir, he was a very 
good friend of hers in a gentlemanly way; that witness' hours of work 
are from 11.30 to 7 A. M., and most of the times when she would go 
down town with Mrs. Martin would be before she had her rest, and 
on that particular day she went direct from work to Mrs. Martin's 
house, never even went home. 

It was thereupon stipulated by and between counsel for the parties 
that the deed of trust securing the loan made by Mr. Peters to Mrs. 
Smith, concerning which she testified, was dated January 14, 1921, 
and was given to secure a note dated July 11, 1920, the trust having 
been recorded January 15, 1921. 

4—4073a 
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37 Thereupon, the witness Mrs. Jessie McDaniel, being re¬ 
called for. further cross-examination, testified that she is a 

cousin of Mrs. Martin; and on redirect examination testified that her 
hours of employment were from 11.30 P. M. to 7.30 A. M., went to 
work at 11 o’clock and got off at 7.30 in the morning. 

Thereupon, further to maintain the issues on her part joined, de¬ 
fendant produced the witness William Hussey, who, being duly 
sworn, testified that he lived at 241 R Street, N. E., eight or ten 
doors from Mrs. Martin, and has lived there 17 or 18 years; that he 
is a grocer; that he knew Erasmus Peters for fifteen to seventeen 
years; the whole time he was out there; that Mr. Peters used to come 
to witness’s store to get large bills for small ones, and talked with 
him about different things; that he told witness just about the time 
they were having all the property gobbled up that he was going up 
to give Mrs. Martin $4,000 to protect her, to buy the house, because 
she had worked hard to raise two children; that this occurred some¬ 
time in hot weather, witness would say July or August, 1920; that 
he told witness he was going up to give her the money; that he did 
not tell witness how much the property would cost; that witness 
never heard Peters say anything about his relatives, he was a nice 
sort of man, peculiar in his ways; that when witness would go to the 
house to get change from Peters he would always close the door, 
and when he would get the money it would smell of moth balls or 
something of the kind, he used to keep it in a trunk or something; 
that he was a man who had the reputation of having a lot of money 
with him all the time, they always said he did, and Peters told 
witness he had some income from some apple orchards or something. 
On cross-examination, witness testified that he knew the witness Mrs. 
Allen very well, indeed; that he thought Mrs. Allen came to the 
store one day and said something about what Mr. Peters had said, 
and witness replied, “Well, that is not what he told me, if I remem¬ 
ber correctly,” he knows that is the words he told her; that when 
Mr. Peters came into the store and told witness he was going 

38 up and give Mrs. Martin the money, witness does not know 
whether it was morning or afternoon, when Mr. Peters came 

in he alwavs took time to talk to him; witness could not state whether 
it was in the afternoon, or whether it was late or early; sometimes 
he was busy and sometimes he had time to stand around and talk, 
but whenever Mr. Peters came in he always took time to talk to 
him; that whatever Mrs. Allen told witness when she came in, wit¬ 
ness told her it was not what Mr. Peters had told witness; that he 
did not at that time tell Mrs. Allen that Mr. Peters had told him 
that he had let Mrs. Martin have some money and that he thought 
she would repay it, but that if she did not repay it he would not 
worry about it, that he told Mrs. Allen that Peters told witness he 
was going up and give Mrs. Martin $4,000 to protect herself and 
children for the house. 

Thereupon, further to maintain the issues on her part joined, 
the defendant produced the witness James Alfred Hunt, who, 


F. M. LEMON, ADM., ETC., VS. ELLA T. MARTIN. 25 

being duly sworn, testified that he was at present on the Police Force 
and had been for nearly four years; that he had known Mrs. Martin 
since the Spring of 1917, having been then employed by the Wash¬ 
ington Railway Company, and went to her house to board; that he 
boarded there from the Spring of 1917 to the summer of 1918, then 
went into the army, returned in 1919, and again boarded with her 
from July 1919 to December; that he knew Mr. Peters, who was 
employed on the northeastern division of the Washington Railway 
when witness went there in 1917, and at times worked on the cars 
with Peters, was clerk in the office awhile and came in constant 
contact with Peters; that in October, 1920, on a Sunday, he had 
a talk with Peters as to certain money passed between Mrs. Martin 
and himself; witness caught Peter’s car downtown and rode it out 
to Riverdale, that trip was his dinner trip, and he had quite a lengthy 
conversation with him while he was eating his lunch; over at River- 
dale that he told Peters he intended buying a piece of property and 
in fact had a deposit put on it at that time, and had learned that 
he had been buying some and he wanted Peters’ advice, and 
39 they discussed several purchases of property he, Peters, had 
bought, Peters told him he had bought a piece of property 
in the 100 block of R Street two in the 20 Block—229 and 235— 
and a piece of property in Cleveland Park, that he was renting it 
out and it was bringing him in a good income, that he thought it 
would average about 12%, that the bouse in Cleveland Park paid 
him $125 per month, one on R Street, $65; and one $40; and he 
expected to live in 235 himself, and Peters said to witness, “By the 
way, did you know that Mi’s. Martin has been threatened with hav¬ 
ing to move,” and witness told him “No”, and then Peters said, 
“Well, she has. The house has been sold under her, and she was 
forced to buy or move. It seems a pity, as hard as she has worked 
keeping roomers and trying to raise her children, for her to get in 
trouble of that kind;” that witness asked him what she did, and 
Peters said, “She got some money together, and with that I gave her 
enough to pay for the home;” and that was in October, 1920. On 
cross-examination, witness testified that was the first and last con¬ 
versation he ever had with Peters about the Martin matter, and all 
Peters said was that she had raised some money herself, and with 
that- he gave her enough to pay for the house. 

Thereupon, further to maintain the issues on her part joined, de¬ 
fendant produced the witness William Kues, who, being duly 
sworn, testified that he was a motorman for the Washington Rail¬ 
way & Electric Company, was Depot Clerk about sixteen years, em¬ 
ployed there twenty-six years in all; that he lives at 516 Newton 
Place, N. E., and knew Erasmus F. Peters, who worked under wit¬ 
ness as a motorman; that witness was barn clerk at Eckington from 
April 1917, until about two years ago, and Peters worked out of 
Eckington bam; that he knew him about as well as one man can 
know another, associated with him every day; that Peters was a very 
peculiar man, did not make very many friends and was very close, 
and what witness meant by close was he did not spend any more 
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money on himself or anybody else than he could possibly 

40 help, but if witness needed a man, it made no difference how 
long Peters had worked, if he could get hold of him he would 

come and work; asked whether Peters ever talked with him about 
his affairs, witness replied: Well, we used to talk to one another 
about how hard we worked, and sometimes a younger man would re¬ 
fuse to work and I w'ould get mad with them, and Peters would 
say, “Well, I used to work hard. My uncle raised me and 1 had 
to work hard on the farm;” that witness never heard Peters say any¬ 
thing about his relatives except an old uncle that raised him. Asked 
if Peters had any peculiarities about his property, money and so on, 
witness replied: “Well, I don’t know. A good many times he im¬ 
agined that everybody that talked to him about money tried to get 
the best of him. I tried to get him to buy property, and I think 
he told a man by the name of Peer that I was trying to work some¬ 
thing off on him.” Witness further testified that Mrs. Martin and 
Mrs. Miney Caley kept a boarding house there, and witness guessed 
they were about as friendly with Peters as anybody in Washington, 
because he spent most of the time between the two houses, as for a? 
witness knew*; and thereupon the following occurred: 

Q. Did he ever make any statement to you about letting Mrs. 
Martin have any money? A. No, sir, except I heard about him in- 
Aesting in property when it became high, and I talked to him; I said, 
“When I tried to get you to buy property you would not. Now, 
when property is high you are buying property, and I even hear 
you are giving your money away;” and he says, “It’s nobody’s 
business w’hat I do with my money.” 

Witness further testified that from his observations in getting 
Peters to change money, he always had on him what witness would 
call a good-sized roll; that the highest bill he ever asked Peters to 
change was $50, witness w T ould not take higher than that; that 
Peters was always willing to work overtime when witness asked him, 
and got extra pay for that ; and that Peters was alw ? ays fond of get¬ 
ting extra pay. 

Thereupon counsel for defendant, pursuant to stipulation 

41 with counsel for plaintiff, read excerpts from certain testi¬ 
mony given by Peters before a Senate Investigating Commit¬ 
tee, the same being offered as a statement made by Peters, to the effect 
that he (Peters) owned property, of all kinds, worth about $150,000, 
$125,000 of which he claimed to have inherited and that the rest 
of the $150,000 represents bank accounts, interest, etc.; and that, 
upon being asked about a trip he had taken to California and his 
friendship for a man named Peer and whether he was willing to 
defray the expenses, Peters replied that he was plenty able to do it, 
and in reply to question whether he wrould have paid Peer’s ex¬ 
penses if he had gone along, Peters replied “I might have done it,” 
“I could have done it if he had wanted me to;” also that he wanted 
Peer to go, and if Peer wanted to go and did not have money enough 
he, Peters, might have paid his expenses and might not; that he 
did not get his property out of the Washington Railway and Elec- 
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trie Company, he inherited it—a good part of it, he supposed 
$125,000.00. 

Thereupon, counsel for defendant, without objection by counsel 
for plaintiff, offered in evidence the substance of an affidavit filed in 
the Administration Cause, asking leave to bring this suit, and say¬ 
ing, in effect, that affiant (the Administrator) regards it as doubt¬ 
ful whether Peters made a gift to Mrs. Martin or not, and asks that 
it be left to a jury. 

Plaintiffs Evidence in Rebuttal. 


Thereupon counsel for plaintiff recalled Mrs. Ellen Allen, who 
testified that she knew William Hussey, grocer at the corner of 3rd 
and R in her neighborhood; that she was in his store one morning 
talking about Mr. Peters’ dying and said, “They tell me Mrs. Martin 
owes him $4,000, and Mr. Hussey said, “Well, he told me he loaned 
her the money, but if she never paid it, it would be all right;” that 
Mr. Hussey might have said at that time that that was not what 
Peters told him, he might have made use of the word. “He might 
have said, “Well, now, that is not what he said to me, be- 
42 cause he said he let her have the money, loaned her the 
money, and if she did not pav it, it would be all right; that 
he believed she would pay it, and if she did not, why, it would be 
all right.” Asked why she was so inquisitive about Mrs. Martin and 
Mr. Peters, witness replied, on cross-examination, “Well, we were 
talking about where he had died and left his business to her. 

Q. You said you told Mr. Hussey, ‘They tell me.’ Who is ‘They?’ 
A. Mr. Peters told me. Mr. Peters told me himself that lie loaned 
her $4,000. Witness further testified that she had not been asked 
by Mr. 'Lemon to try to get up evidence on this point; that she re¬ 
ported these conversations to his counsel. 

Thereupon the following occurred: 


Mr. Barbour: If Your Honor please, I renew my motion to direct 
a verdict. 

The Court: I will deny it. 

Mr. Dow: The plaintiff moves for a directed verdict. 

The Court: I will deny them both and give an exception to every¬ 
body. 

Mr. Dow: If Your Honor Please, I call Your Honor’s attention 
to the ruling of the Supreme Court of the United States that in a 
case where both the plaintiff and defendant move for a directed ver¬ 
dict, it is the duty of the court to pass upon the question as a matter 
of law. 

The Court: I will now do that. I will find the question here in 
favor of Mrs. Martin. I am going to decide the question in favor of 
Mrs. M'artin. 

Mr. Dow: And you will allow the plaintiff an exception to your 
ruling? 

The Court: Certainly. 
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Gentlemen of the jury, I will excuse you until Monday morn¬ 
ing. 

The foregoing bill of exceptions contains the substance of all the 
evidence in this case. 

And all of the exceptions hereinbefore referred to were 
43 noted on the minutes of the court as they were severally taken 
and the plaintiff prays the court to sign and seal this bill of 
exceptions to have the same force and effect as if the rulings herein 
contained were set out in separate bills of exceptions; which is ac¬ 
cordingly done this 15th day of November, A. D. 1923, nunc pro 
tunc. 

WILLIAM HITZ, 

Justice. 

We consent to the settlement of the foregoing Bill of Exceptions. 
H. S. BARGER, 

W. J. DOW, 

A ttys, for Plaintiff. 

JXO. S. BARBOUR, 

A tty. for Defendant. 

[Endorsed:] Law. No. 65880. Frank M. Lemon, Administra¬ 
tor, &c.. Plaintiff, vs. Ella T. Martin. Bill of Exceptions. Law 
Offices Harry S. Barger, Washington. D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4073. Frank M. Lemon, administrator, &e., appellant, vs. Ella T. 
Martin. Court of Appeals, District of Columbia. Filed Dec. 14, 
1923. Henry W. Hodges, clerk. 
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APPELLANT’S BRIEF. 

This is an appeal from a “finding” and judgment 
of the court in an action brought to recover $4,000.00 
from the defendant, where, at the close of the whole 
case, both plaintiff and defendant moved for a di¬ 
rected verdict. 

STATEMENT OF FACTS. 

The record shows that, during the lifetime of plain¬ 
tiff’s decedent, he knew defendant and lived in the 
same general neighborhood with her for a number of 
years; that he was a frequent caller at her home, and 
she performed numerous acts of kindness for him and 
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treated him in a friendly manner; that some months 
prior to his death, the defendant was about to be 
ejected from the house she was occupying as a ten¬ 
ant, and was compelled to buy the property or vacate 
the same; that she opened negotiations for the pur¬ 
chase of the property, and made tentative arrange¬ 
ments to close the deal. The undisputed testimony is 
that on June 11, 1922, defendant received from the 
plaintiff’s decedent the sum of $4,000.00, which she 
used in the purchase of the property aforesaid on an 
all-cash basis: and plaintiff’s claim was and is for the 
repayment to him, as administrator, of the amount so 
received by the defendant. Defendant’s defense to 
the action was that the money was a gift to her b> 
plaintiff’s decedent; and her testimony on this point 
was to the general effect that the decedent ascertained 
she was about to be put out of her home and was com¬ 
pelled either to buy it or move; that he voluntarily 
told her he would give her the money necessary to 
buy the house for all cash; that she had $1,000.00 of 
her own money, and needed $4,000.00 more to pur¬ 
chase the property and make settlement therefor; that 
when decedent offered to give her the money, she hesi¬ 
tated about accepting it, but, after consulting with a 
lady friend, she decided to accept decedent’s offer and 
did take from him, as a gift, the said sum of $4,000.00 
with which she purchased the house in question; and 
that decedent was present when settlement was made 
in the real estate agent’s office. The plaintiff’s tes¬ 
timony in rebuttal of defendant’s case tended to show 
that, on the date defendant completed the purchase 
of her property, decedent had said to other persons 
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that he loaned defendant $4,000.00 to enable her to buy 
the property and pay all cash for it; that on numerous 
occasions thereafter, and to different persons, dece¬ 
dent reiterated said statement that he had loaned Mrs. 
Martin the money, and expected to receive from her 
notes and a trust to secure the repayment of it; and 
that he was going to have, or was having, trouble about 
getting her to fix up proper papers to secure the loan; 
and that he had on several prior occasions loaned 
money to other persons without taking notes or trusts 
to secure repayment when the loans were made, but 
would do so at later times. 

Plaintiff contended below, and will argue here, that 
the defendant having admitted the receipt of the 
money from plaintiff's decedent when he was not in¬ 
debted to her, she is presumed to have received it as 
a loan, and by her defense, she assumed the burden 
of proving, by cogent and convincing proof, that 
the money she received was, in fact, a gift; that the 
evidence was insufficient to establish the fact claimed 
by her as a defense; and that the court, therefore, 
erred in finding in favor of the defendant and directing 
the entry of a judgment in her favor.. 

ASSIGNMENTS OF ERROR NOS. 1 AND 2. 

(R. 7.) 

The record shows that plaintiff called defendant as 
a witness for plaintiff and asked her whether, on June 
11, 1922, she received $4,000.00 from plaintiff's de¬ 
cedent, and whether on that date decedent owed her 
any money; and those questions were answered in 
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the affirmative and in the negative, respectively. On 
her cross-examination, and under exception by coun¬ 
sel for plaintiff, defendant was permitted to relate 
in detail supposed circumstances surrounding the re¬ 
ceipt by her of said money, and to repeat supposed 
conversations between herself and decedent at that 
time and on prior occasions. This, we submit, was er¬ 
roneous in view of the provisions of section 1064 of 
our Code. The matter in dispute here was not, strictly 
speaking, whether defendant had made a contract with 
decedent, but whether she was in debt to him in the 
sum of $4,000.00. If she received the money from him 
at a time when he did not owe her anything, then 
there arose a presumption that she received it as a 
loan; hence the questions by plaintiff (1) to establish 
that he was not indebted to her when he handed her 
the money, and (2) to raise the presumption of law 
that he had loaned it to her. Her defense threw upon 
her the burden of proving a gift; but, we respectfully 
submit, she could not do this on her cross-examination 
and by relating supposed conversations with dece¬ 
dent on June 11, 1922, and times prior thereto, as she 
was permitted by the court to do. 

ASSIGNMENTS OF ERROR NOS. 3, 4, 5, 6, AND 7. 

(Record p. 7.) 

At the close of the whole case, both sides moved for 
a directed verdict and the court said: “I will find the 
question here in favor of Mrs. Martin. I am going to 
decide the question in favor of Mrs. Martin.” The 
jury were not instructed so to find. (R. p. 27.) 
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The authorities are uniform in holding that, where 
both sides move to direct a verdict, it is the duty of the 
court to apply the law to the facts disclosed by the 
evidence and to direct the return by the jury of a 
proper verdict thereon. In other words, it is the ver¬ 
dict of the jury in accordance with the court’s decision 
of the law and the facts which must be taken, and not 
the “finding’’ of the court in lieu of such verdict. We 
submit, therefore, that the court’s action as indicated 
was erroneous and calls for the reversal of this case. 

In any event, the defendant failed to sustain her 
burden of proving that the $4,000.00 was a gift to her, 
and the decision should have been in plaintiff’s favor. 

The burden of proving that a gift was made, includ¬ 
ing the elements necessary to its validity, is on the 
donee. Maxler vs. Hawk, 233 Pa. St., 316; Dunbar 
vs. Dunbar, 80 Me., 152. When the claim of a gift is 
not asserted until after the death of the alleged donor, 
it should be sustained by clear and satisfactory evi¬ 
dence of every element necessary to constitute a gift, 
and somewhat the same degree of proof should be 
produced when the gift is to be supported, if at all, 
not on direct proof, but on mere circumstantial evi¬ 
dence. Whelen vs. Millholland, 89 Md., 199; Maxler 
vs. Hawk, supra. 

The evidence necessary to establish such a gift 
should be of a more satisfactory character than that 
necessary to establish an ordinary fact, and the gen¬ 
eral rule is that the evidence in such a case must be 
clear and unequivocal. To this effect see Bevington 
vs. Bevington, 133 la., 351; Frye vs. Gullion, 143 la., 
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719, 21 Ann. Cas., 285; Frame vs. Frame, 32 W. 
Va., 463. 

All the circumstances, declarations and acts of the 
parties, including those of the alleged donor, and his 
habits of living and station in life, should he taken 
into consideration in determining whether the prop¬ 
erty passed was intended as a gift. In short, every¬ 
thing should be considered which has any legitimate 
bearing upon the question as tending to prove or dis¬ 
prove a gift, including those things which point indi¬ 
cate the probability or improbability that decedent 
would be likely to make the gift in question. 

In the case of In Be Beaman’s Estate, 163 N. Y. S., 
800, it is held that 


It is a general rule that caution must be ob¬ 
served in basing the finding that a gift was made 
upon the uncorroborated evidence of the donee 
after the donor’s death. 


In Whitney vs. Wheeler, 116 Mass., 490, it was held 
that 


On the issue whether a donatio causa mortis 
was made, statements of the alleged donor tend¬ 
ing to show a continuous and apparently fixed 
state of mind and purpose in him inconsistent 
with the alleged gift and existing previously there¬ 
to are admissible to contradict the testimony of 
the donee. 
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The record in this case discloses that decedent asked 
the advice of others about making the loan on and 
prior to the date it was made, June 11,1922; and that 
he stated afterward that he had made the loan in ac¬ 
cordance with his previously fixed intention to make 
the loan,—not the gift. 

In the case of Whitwell vs. Winslow, 132 Mass., 132 
Mass., 307 (following Whitney vs. Wheeler, supra), 
it was held that 

On the issue whether the gift of a promissory 
note was made, statements that the alleged donor, 
who died before the trial of the action on the note, 
at different times before and after the alleged 
gift, and inconsistent therewith, are admissible to 
contradict the testimony of the donee, although 
not made in the donee ’s presence. 

In 12 Ruling Case Law, 971, and Lane vs. Moore, 
151 Mass., 87, it is stated that 

Declarations of the donor, on his behalf and 
against the gift, are admissible merely to show 
the condition of his mind. They are admissible 
for this purpose only when they are sufficiently 
near in point of time to be of some value in de¬ 
termining his mental condition when he did some 
act with respect to the alleged gift. 


The cases of Fitzpatrick vs. Graham, 122 Fed., 401, 
58 C. C. A., 619; Chambers vs. Creecy, 106 Fed., 364, 
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45 C. C. A., 322; and Blake vs. Pegram, 109 Mass., 541, 
are authorities for the proposition that 

Where a gift is first asserted after the donor’s 
death, proof must be clear and convincing; a mere 
preponderance of evidence will not suffice. The 
evidence must be so cogent as to leave no reason¬ 
able doubt in the mind of an unbiased person that 
the demand is a proper one. 


The evidence of the defendant, upon whom rested 
the burden of proving a gift, when carefully analyzed, 
is practically uncorroborated by other witnesses or 
circumstances. True, there is testimony by one wit¬ 
ness to the effect that she saw decedent give the money 
to defendant, but the element of corroboration is de¬ 
cidedly weak when tested by the rules governing the 
proof of gifts; and against this, we have evidence tend¬ 
ing to show that, before the money was passed to de¬ 
fendant, decedent expressed an intention to make de¬ 
fendant a loan, and on and after June 11, 1922, state¬ 
ments by him that he had made the loan; that he was 
having trouble getting her to put the loan in proper 
shape, etc. We submit that the testimony relied up¬ 
on by defendant as establishing a gift to her of the 
$4,000.00 does not meet the tests and requirements 
laid down by the adjudicated cases involving gifts. 

As a witness for the plaintiff, the defendant ad¬ 
mitted the receipt of the money, and stated that dece¬ 
dent did not owe her anything when the money was 
passed. This, we submit, made a prima facie case of a 
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loan, and the burden was thus cast upon the defendant 
to establish a gift. 

In the case of Nay vs. Curley, 113 N. Y., 575, the 
action was to recover for a loan alleged to have been 
made by plaintiff’s intestate to defendant. Plaintiff 
proved that a check of his intestate was delivered to 
and cashed by the defendant and defendant received 
the proceeds. The court said 

“Up to this point no cause of action had been 
established . 9 9 

Plaintiff then called the defendant and asked him, 
“On the 22nd day of December, 1886, did Joseph 0. 
Ney owe you any money,” and defendant answered, 
“No, sir.” The court further said: 

“This made out a prima facie case of a loan. It 
rebutted the presumption that the check was given 
in payment of a debt. This could not have been 
the nature of the transaction if there was no debt 
owing by the intestate to the defendant. The 
plaintiff by this evidence repelled the presump¬ 
tion which would otherwise have arisen, and 
created the alternative proposition that the check 
represented a loan. The law does not presume a 
gift (Grey vs. Grey, 47 N. Y., 552), and when the 
plaintiffs rested their case the burden was upon 
the defendant to show that the transaction was 
not that which the evidence on the part of the 
plaintiff tended to establish, viz: a loan from 
decedent to defendant.” 
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It is respectfully snbmited that the finding and judg¬ 
ment of the lower court herein should be reversed, with 
appropriate instructions. 

Respectfully submitted, 

WILLIAM J. DOW, 

H. S. BARGER, 
Attorneys for Appellant . 
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OF THE DISTRICT OF COLUMBIA 

January Term, 1924. 


No. 4073. 


FRANK M. LEMON, ADMINISTRATOR OF THE 
ESTATE OF ERASMUS F. PETERS, 
DECEASED, APPELLANT, 

vs. 

ELLA T. MARTIN, APPELLEE. 


BRIEF OF APPELLEE. 


Statement of Case. 

This is an appeal from a judgment of the Supreme Court 
in an action brought to recover $4,000, given to the 
appellee by the appellant’s decedent nearly a year 
before said donor’s death, and which the donor’s 
administrator, after his death, sought to recover as a loan. 

At the close of the whole case, both plaintiff and 
defendant moved severally for directed verdicts. Both 
motions the court overruled. The appellant thereupon 

“. . . insisted that both sides having asked a 

directed verdict, the issue thereupon became 
one of law alone and judgment for one side or 
the other should be entered by the court and 
that it would be error for the court to submit 
the question at issue to the jury, and the court 
assenting to this view thereupon discharged the 
jury from further consideration of this cause 

1463A— 1 


and announced the issues in favor of defendant 
and ordered judgment accordingly.” (See Rec., 

p. 6.) 

There was no exception to the action of the court in 
discharging the jury. In the assignment of errors 
there is no assignment that the court erred in discharging 
the jury (see tr., p. 7). The statement of facts in the 
appellant’s brief (tr., pp. 1 to 3) is quite incomplete. 
In addition to the facts, there stated, it appears that the 
appellant’s decedent, Erasmus F. Peters, was a bachelor, 
more or less peculiar, who had the reputation of being 
quite wealthy and who seemed to enjoy that reputation. 
Mrs. McDaniel (tr., p. 21), William Hussey (tr., p. 24), 
William Kues (tr., p. 26), stipulation (tr. p., 26). He 
never communicated with any relatives so far as known. 
Mrs. McDaniel (tr., p. 21); was a frequent “dropper-in” 
at Mrs. Martin’s home and prior to his death men¬ 
tioned to at least three witnesses his purpose of making 
this gift and the fact that he had made this gift to 
Mrs. Martin. (Mrs. McDaniel, p. 22; William Hussey, 
p. 24.) James Alfred Hunt (p. 25) and William Kues 
(p. 26). The gift was delivered in cash by Mr. Lemon 
to Mrs. Martin in the presence of Mrs. McDaniel, 
the lady friend, with whom Mrs. Martin had consulted 
as to the propriety of her accepting such a gift, with the 
statement: “This is yours” (Mrs. McDaniel, p. 22). 
Though the donor lived for nine months following 
this gift he never made any demand for its repayment 
or for any evidence of the existence of a debt from 
Mrs. Martin. 

The appellant, though the plaintiff in the case, called 
originally but one witness, the defendant herself, thus 
removing any disability under section No. 1064, which 
only makes a party incompetent in event he be not — 

“—first called upon to testify in relation to said 
transaction or declaration ... by the other 
party—” 
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and she having testified in response to leading questions 
by plaintiff’s counsel, who refused to allow any ex¬ 
planation to accompany affirmative or negative answers 
thereto, that she received this money from Mr. Peters 
on June 11, 1922, to use in the purchase of a house, 
and that he did not owe her anything at that time; 
on cross-examination testified further that the delivery 
followed a promise on his part to give her the cash 
necessary to complete her purchase. He said to her: “Now, 
Mrs. Martin, here is the money to pay for your home.” 
Thereafter the plaintiff rested his case without further 
testimony. The defendant then moved for a directed 
verdict. After discussion the court without passing 
on said motion, offered to permit the plaintiff to offer 
more evidence, which profer was accepted and the 
plaintiff then introduced four other witnesses, three of 
whom, Mrs. Ellen Allen, Mrs. Louise R. Grubbs, 
her daughter, and Mrs. Robert L. Smith, another 
daughter, were plainly biased against Mrs. Martin. 
Mrs. Allen testified that Mr. Peters came to see her 
before he lent the money and asked her advice on it 
to which she claims she responded: 

“If you are going to let Mrs. Martin have the 
money, why don’t you take a room with her 
and board with her?” 

to which she reports him as responding: 

“No, I would not board with Mrs. Martin, 
for one thing she has got too rough a crowd 
with her.” 

and that after he bought the house, he told witness 
the very same day, (She couldn’t tell how long after 
June 11th it was)—also 

“He would tell me every time he would come 
he would say, ‘Now I won’t draw any interest 
now or principal either, but I will not draw any 
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principal until the first day of January, she 
is to pay me $50 per month and more if she 
can”—(Tr., p. 14). 

These conversations were sometime between June 11, 
1920, and Christmas. Her daughter, Louise R. Grubbs, 
testified that— 

“Sometime the first part of June, . . . 

around the 15th; that Mr. Peters came to her 
house that morning, and he was expecting 
to be out of a position and he came over and 
told her he had been talking to Mrs. Martin 
and Mrs. Martin wanted him to loan her $4,000 
and asked witness what she thought about it, 
and witness told him, ‘Well, Mr. Peters, you 
are your own boss, it is your money and you 
do as you please with it, but, I said, you had 
better be sure you are on the right side before 
you loan it,’ and Mr. Peters said that Mrs. 
Martin either had to move or else buy the house; 
that the price was $5,000; that he would loan 
her $4,000 and that she could raise the other 
$ 1 , 000 ”— 

and that afterwards she asked Mr. Peters— 

“—how he came out with Mrs. Martin, whether 
he got that fixed up all right, and he said, ‘No, 
I have not as yet; she keeps putting me off 
when I ask her to go with me.’ ” 

And Mrs. Robert L. Smith, another daughter of Mrs. 
Allen testified that Mr. Peters told— 

“them Mrs. Martin sent for him one evening and 
he went to see her, and he said Mrs. Martin 
said she was a widow and that she thought he 
might loan her $4,000”—(p. 19). 

and she could buy the house that was going to be sold 
over her head, and that she didn’t want to move and 
that Mr. Peters afterwards came and told her he had 
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loaned Mrs. Martin money and that he told her that 
after Mrs. Martin asked him for the money that— 

“—then the next time he saw her he told her 
she could have it, and went up and got it out of 
the bank.” (Tr., p. 20.) 

Though the administrator was in possession of all 
of the bank accounts of the decedent, no effort was 
made to prove that on or about this time any such sum 
was drawn from bank by Mr. Peters. Following this 
testimony a second motion to direct a verdict was made 
by the defendant which the court overruled. The 
defendant then called Mrs. McDaniel, William Hussey, 
James Alfred Hunt and William Kues. All knew Mr. 
Peters well and intimately. Mrs. McDaniel testified 
first of Mrs. Martin’s declaration prior to the gift 
that Peters had offered to give her this $4,000 which 
she hesitated to accept, but which she urged her to 
accept; that he subsequently delivered the $4,000 to 
Mrs. Martin in her presence. Prior to the fact of the 
gift, the donor told William Hussey that he was going to 
give Mrs. Martin $4,000 to protect her, and to buy the 
house because she had worked hard to raise her two 
children. (Tr., p. 24.) 

James Alfred Hunt, a returned soldier, at one time a 
motorman with Peters, and who before the war had 
boarded with Mrs. Martin, and afterwards a Wash- . 
ington policeman, was told by Peters in 1920, after 
his return from military service abroad, that he had 
bought for himself certain pieces of property in Wash¬ 
ington which were paying him rents which he stipulated, 
after which Peters said: 

“ ‘Did you know that Mrs. Martin has been 
threatened with having to move?’ And witness 
told him, ‘No,’ and then Peters said, ‘Well, she 
has. The house had been sold under her, and 
she was forced to buy or move. It seems a pity, 
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as hard as she has worked keeping roomers and 
trying to raise her children, for her to get in 
trouble of that kind;’ that witness asked him 
what she did, and Peters said, ‘She got some 
money together, and with that I gave her enough 
to pay for the home.’ ” (Tr., p. 25.) 

William Kues, for many years a motorman for the 
Washington Railway & Electric Company, and depot 
clerk for sixteen years at the car barn out of which 
Peters worked,— 

“knew him about as well as one man can know 
another, did not make very many friends, 
and was very close, . . . that Mrs. Martin 

and Mrs. Miney Caley kept boarding houses 
there, and witness guessed they were about as 
friendly with Peters as anybody in Washington, 
because he spent most of the time between 
the two houses, and witness one day having heard 
about giving this money to Mrs. Martin said to 
him: ‘When I tried to get you to buy property 
you would not. Now, when property is high 
you are buying property, and I even hear you 
are giving your money away;’ and he says, 
‘IPs nobody’s business what I do with my 
money.’ ” (Tr., pp. 25-6.) 

This being all the testimony, the defendant again asked 
a directed verdict which the court overruled. The plaintiff 
then moved for a directed verdict which was overruled 
and thereupon the plaintiff insisted that where both the 
plaintiff and defendant move for a directed verdict, 
it is the duty of the court to pass upon the question 
as a matter of law and that— 

“—judgment for one side or the other should 
be entered by the court and that it would be 
error for the court to submit the question at issue 
to the jury—” 
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The court assented to this view, thereupon dis¬ 
charging the jury as insisted by the plaintiff, 
found the facts and entered final judgment. This invited 
action of the court in discharging the jury and entering 
judgment is now relied upon as error by the appel¬ 
lant although no such objection was made at the 
time and no assignment of error in the record raises 
any such question. It is manifest, therefore, that this is 
an after thought. 

Assignments of Error. 

The appellant’s brief does not contain any specific 
statement of the errors relied on and makes no reference 
to the assignments of error, other than by reference 
to their numbers and the pages of the record upon 
which they are printed. The appeal should, there¬ 
fore be dismissed. Bradshaw vs. State, 11 App. D. C., 
527, 532. 

We gather from the brief, however, that the errors 
now relied upon are two: First, that the defendant, 
the appellee here, though called as a witness by the 
plaintiff, was permitted to testify as to the transaction 
which is the subject matter of the controversy and, 
second, that the court erred in finding the facts in favor 
of the defendant and entering judgment accordingly. 
We will discuss these questions in the order stated. 

1. Did the court err in permitting the defendant to 
testify in regard to the circumstances under which the money 
was given hert 

The plaintiff himself called the defendant as his own 
witness and questioned her by leading questions as to 
the fact of the receipt of $4,000 from the plaintiff after 
refusing to permit her (see tr. p., 9) to answer his ques¬ 
tions otherwise than to say “yes” or “no.” But on 
cross-examination, the court permitted her to detail the 
circumstances of the entire transaction. The plaintiff 




8 


< 


contends that this “was erroneous in view of the provi¬ 
sions of sec. 1064 of our Code. Section 1064, so far as 
applicable to this situation, reads as follows: 

“Sec. 1064.—If one of the original parties 
to a transaction or contract has, since the date 
thereof, died . . . the other party thereto 

shall not be allowed to testify as to any trans¬ 
action with or declaration or admission of the 
said deceased . . . in any action between 

said other party . . . and the executors, 
administrators, ... or other persons legally 
representing the deceased . . . unless he be 

first called upon to testify in relation to said 
transaction or declaration or admission by the 
other party, or . . . unless called to testify 

thereto by the court.” 

It would appear to be sufficiently plain that the 
defendant in this case having been called as a witness 
on behalf of the plaintiff to testify as to the very trans¬ 
action which is the subject matter of this investigation 
that the prohibition of section 1064 was thereby waived 
or rather was inapplicable. 

Counsel refer to the case of Nay vs. Curley, 113 
N. Y., 575, also reported in 21 N. E., 698, to support 
that position. A somewhat similar course was there 
proceeded in by counsel for the plaintiff as was here 
pursued. In that case the plaintiff proved—(apparently 
by evidence aliunde the defendant, which was not done 
in the case at bar)—that a check was delivered by the 
intestate to the defendant, the payee, on the day of 
its date, its endorsement by the latter and that it was 
paid in due course, and that the defendant received 
the proceeds. The court says: (and this is the lan¬ 
guage quoted in the appellee’s brief)— 

“Up to this point no cause of action had been 
established.” 
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but the court continued: 

“ Plaintiff then called the defendant and asked 
him, ‘On the 22nd day of December, 1886, did 
Joseph O. Ney owe you any money/ and de¬ 
fendant answered, ‘No, sir.’ ” 

The court further said: 

“This made out a prima facie case of a loan. 
It rebutted the presumption that the check was 
given in payment of a debt—” 

and then continued: 

“The defendant, on assuming the defense, 
offered himself as a witness in his own behalf, 
and, after stating that he received the check 
from the drawer, was asked by his counsel: 
‘State what took place between you and him/ 
The counsel for the plaintiffs objected to the 
question on the ground that it was incompetent, 
and it was excluded by the court. (Italics sup¬ 
plied.) This ruling presents the material ques¬ 
tion on this appeal. It is sought to be sustained 
under section 829 of the Code,—” 

(which is very similar, though not as liberal as section 
1065 of the District Code.) The court, discussing this 
question and reversing the action of the lower court, said: 

“The evidence sought to be elicited by the 
excluded question directly pointed to the trans¬ 
action between the witness and the decedent 
at the time the check was given, and called for a 
narrative of what took place between them on 
that occasion. It was evidence directly within 
the prohibition of section 829, and did not fall 
within the exception in that section, since the 
plaintiffs had not been examined concerning 
that transaction, in their own behalf or otherwise. 
There was no error, therefore, in excluding the 
question put to the defendant, if its admissibility 
is to be determined by section 829. But that 
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section was not intended to abrogate the principle 
in the law of evidence, that where a party calls 
a witness, and examines him as to a particular 
part of a communication or transaction , the other 
party may call out the whole of the communication 
or transaction bearing or tending to explain or 
qualify the particular part to which the examination 
of the other party was directed . This rule does 
not need the sanction of authority. It is founded 
upon obvious equity and justice.” 

• 

The court then says: 

“A part of the truth often implies a false¬ 
hood; and in the search for truth through the 
examination of witnesses courts do not coun¬ 
tenance partial statements of facts by witnesses.” 


Such is the position that the appellants put them¬ 
selves in here; they are willing for only a part of the 
truth to be testified to, even though it involves a false 
result. The court continues: 

“The principal adverted to is just as applicable 
in reason to a case where a party calls an adverse 
party and examines him as to one fact or phase 
of a transaction in his favor, and there discon¬ 
tinues the inquiry, as in any other. The party 
examined by the other may at his own instance 
complete the narration for the purpose of ex¬ 
plaining, modifying, or putting in a different 
light the particular part to which the examination 
by the adverse party was restricted. Section 
829 in no manner affects the application of the 
rule. If a party calls the adverse party, and 
examines him as to a personal communication 
or transaction with a deceased person, in refer¬ 
ence to which he would be precluded from testi¬ 
fying in his own behalf under that section, 
the witness is entitled to state the whole transaction 
or conversation, and thereby explain or qualify 
the testimony called out by the other party.” 
Nay vs. Curley, 21 N. E., 699. 


* 
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We gather from this that the New York statute did 
not contain the express qualifying language of the 
District statute, which makes the surviving party 
incompetent,—“unless he be first called upon to testify 
in relation to said transaction by the other party.” 

This case then takes up and discusses the question 
as to— 

“whether the plaintiffs by asking the defendant 
whether on the day the check was given their 
interstate owed him anything, and obtaining 
an answer in the negative, thereby gave proof 
as to the transaction between the parties at the 
time of giving the check—” 

and continues: 

“Evidence of a personal transaction between 
parties may become material on a trial (1) 
where the cause of action originates in the trans¬ 
action sought to be proved, the transaction itself 
creating the duty or obligation; or (2) where 
the communication or transaction tends to es¬ 
tablish an antecedent cause of action, or to dis¬ 
prove it ... or (3) where the original 
cause of action is admitted, and the communi¬ 
cation or transaction is sought to be proved to 
show that the cause of action had been satisfied 
or discharged. ... In the present case the 
cause of action, if any, arose out of the giving 
of the check—” 

(Just as in the case at bar, the cause of action, if any, 

arose out of delivering the money)— 

• 

“—and whether it created a cause of action 
depended upon the real nature of that transaction, 
—whether the check represented a loan, gift, or 
something else. The check on its face imported a 
personal transaction between the parties to the 
instrument; and that it was in fact a personal 
transaction between them was shown outside 
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of the testimony of the defendant.” (Same, — 
700.) 

“The material issue was, what was the real char¬ 
acter of that transaction? The plaintiffs, by 
calling the defendant, and proving by him that 
the intestate owed him nothing when the check 
was given, showed that the transaction was not 
a payment, and by eliminating this element 
characterized the transaction as a loan. If 
the question put to the defendant by the plain¬ 
tiffs had been in a direct form,—as, for in¬ 
stance, ‘was the check given for a debt/— 
no doubt could be entertained that the question 
would have been concerning the transaction 
between the parties w hen the check was given and, if 
answered in the negative, the door would have been 
opened to the defendant to show what the trans¬ 
action was, and that it was not a loan, which 
would be the presumption in the absence of 
further explanation. The mere form of the question 
can make no difference if the question put in sub¬ 
stance c lied for an affirmation or negation as 
to the character of the transaction in question. 
The point is the same in principle as if the 
defendant, not having been called as a witness 
by the plaintiffs, had offered himself as a witness 
in his own behalf, and, with a view of showing 
that the check was given in payment of a debt, 
had been asked: ‘Was the intestate, on the 
day of the date of the check, indebted to you 
in the amount for which the check was given? 7 
It is plain that he could not have been permitted to 
testify directly that he received the check in 
payment of a debt, or that it was not given as a 
loan, or that it was a gift because this would 
be permitting him to testify what the trans¬ 
action was. It is equally plain, we think, he 
could not have been permitted indirectly to 
accomplish the same end by permitting him to 
testify that when the check was given there was a 
debt owing him by the intestate of the same 
amount, thereby excluding the idea of a loan, 
and raising the inference that the transaction 
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was a payment. He could not in this way be 
permitted to characterize the transaction, i. e., 
to show what it was not, and to accomplish by 
indirection what he could not have done directly. 
The plaintiffs could not ask the defendant, as 
their witness, the same question except at the 
risk of opening the whole transaction. They 
could not call the defendant, and show by him 
that there was no debt, and consequently that 
the transaction was not the payment of a debt, 
and preclude him from testifying as to what the 
transaction was, or that it was not that which 
the evidence given by him on their examination 
presumptively established it to have been.” 
(Same, p. 700.) (Italics supplied.) 

It seems to us that further argument is unnecessary 
to prove the absurdity of the appellant’s position. 
If argument is necessary this opinion is unanswerable. 

The record shows that the special objection to this 
testimony was, “upon the ground that it was not 
proper cross-examination,” and that “while it would cer¬ 
tainly be a part of the defendant’s case in chief, it was 
not proper at that time under the provisions of the Code, 
and certainly on the ground that it was not cross- 
examination.” During the discussion that followed, the 
court said to counsel for appellee: “Do you care 
anything about whether she is regarded as your 
witness for this case or not”? to which the appellee 
replied, “No, of course not,” and thereupon the court 
overruled the objection and granted an exception, (p. 9.) 

We submit that this exception was not upon the ground 
that the witness was incompetent, but that it was not 
proper cross-examination and that though a part of the 
defendant’s case in chief, “it was not proper at that time , 
under the provisions of the code.” It is well established 
that the trial court has wide discretion as to the order 
in which testimony is presented and that this discre- 
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tion will not be reviewed where the essential point is 
whether a party in cross-examining a witness shall be 
confined strictly to a cross-examination or shall be 
permitted to go into matters which might under the 
strict rules be more appropriately withheld until after 
the opposing party had closed their case. 

Thockmorton vs. Holt, 12 App. D. C., 552; 

Raub vs. Carpenter, 17 App. D. C., 505; 

Hardy vs. Wise, 5 App. D. C., 108; 

Olmstead vs. Webb, 5 App. D. C., 38. 

It also appears that on redirect examination counsel 
for the plaintiff examined this witness and cross-examined 
her at great length, and in greater detail than was 
brought out in the cross-examination and in respect 
to phases of the matter not dealt with in her cross- 
examination and thereupon again moved the exclusion 
only of the testimony “given by defendant on cross- 
examination of her counsel” and moved to strike out 
the same. No motion was made to exclude her testi¬ 
mony covering identically, but with greater detail, 
the same transactions covered by appellants redirect 
examination. If there was any merit in the original 
exception, it is submitted that this course waived it. 

Lyle vs. United States, 20 App. D. C., 559, 565. 

The cross-examination of Mrs. Martin commenced 
on page 9 and concluded on the tenth line from the 
bottom of page 10. The redirect testimony comprised 
all of the residue of page 10 and all of pages 11 and 12, 
except 5 lines. It might well be that the entire cross- 
examination could be excluded without prejudice to 
the appellee’s case. 

II. The second error apparently relied on by the 
appellant is said by him to arise under assignments of 
error 3, 4, 5, 6 and 7, none of which are stated in the 
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brief except by reference as aforesaid. We will take 
these up in the order stated. 

a. Was it reversible error for the court to enter final 
judgment in this case without taking a verdict of the jury ? 

It is submitted (1) that the assignment of such a 
ground is purely technical; (2) that it would be but 
sticking in the bark to sustain it, and (3) that if error 
it is, it was not only invited but insisted upon by the 
appellant and that the appellant is estopped from 
criticizing the course which the court pursued on his 
insistance. The judgment of the court recites the facts 
as follows, that: 

‘ ‘—after this cause was fully heard, the attorneys for 
defendant request the court to direct a verdict for 
defendant, which was overruled, and the defendant 
excepted. The plaintiff then requested the court to 
direct a verdict in favor of the plaintiff, which was 
overruled, and the plaintiff thereupon insisted that 
both sides having asked a directed verdict, the issue 
thereupon became one of law alone and judgment 
for one side or the other should be entered by the 
court and that it would be error for the court to 
submit the question at issue to the jury, and the 
court assenting to this view thereupon discharged 
the jury from further consideration of this cause 
and announced the issues in favor of defendant 
and ordered judgment accordingly. 

“Wherefore it is considered, etc.—” (See tr., 

p. 6.) 

In this state of the case it does not lie in the mouth 
of the appellant to say that the court erred because 
it adopted and followed the course insisted upon by 
him. 

Capital Traction Co. vs. Brown, 29 App. D. C., 
473,481; 

Thurston vs. McLellan, 34 App. D. C., 294, 297; 
Jackson vs. W. B. & A. Ry., 35 App. D. C., 41; 
Brown vs. U. S., 35 App. D. C., 39. 
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To the same effect, see— 

Me Reynolds v. Roberts, 52 App. D. C., 48. 

It is insisted, however, that the court did not err in 
that respect. The form of taking of a verdict from a 
jury under such circumstances would have been a work 
of supererogation. No other verdict could have been 
properly received. While taking a verdict would have 
been harmless the proper course was pursued in entering 
the judgment. No other course is consistent with the 
ruling of this court in that respect. 

This court in Freeman v. Moses , 51 Wash. Law 
Rep., 6, 52 App. D. C., 164, at page 166 said: 

“In view of the fact that at the trial below 
both parties requested the court for a directed 
verdict, the following ruling applies from the 
decision of the Supreme Court of the United 
States in Williams vs. Vreeland, 250 U. S., 295, 
298, 39 Sup. Ct., 438, 439 (63 L. Ed., 989, 3 
A. L. R., 1038): 

“The established rule is: ‘Where both 
parties request a peremptory instruction 
and do nothing more, they thereby assume 
the facts to be undisputed, and in effect , 
submit to the trial judge the determination 
of the inferences proper to be drawn therefrom.’ 
And upon review a finding of fact by the 
trial court under such circumstances must 
stand, if the record discloses substantial 
evidence to support it. Anderson v. Mes¬ 
senger, 158 Fed. Rep., 250, 253; Beuttell v. 
Magone , supra, 157; Empire State Cattle 
Co. v. Atehison , Topeka & Santa Fe Ry. 
Co., 210 U. S., 1, 8; Sena v. American 
Turquoise Co., 220 U. S., 497, 501; American 
National Bank v. Miller , 229 U. S., 517; 
520; Mead v. Chesbrough Bldg. Co., 151 
Fed., Rep., 998, 1002; American National 
Bank v. Miller , 185 Fed. Rep., 338, 341.” 
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It is further submitted that there is no exception to 
this action on the part of the court (in discharging the 
jury) and in the court’s making its findings of fact. 
The only exception was to the conclusion which 
the court arrived at and not to the power of the court 
to make the finding or to enter the judgment. A perusal 
of the assignments of error (p. 7) will make this clear. 

Eaton vs. Brown, 20 App. D. C., 453; 

Crandall t$. Lynch, 20 App. D. C., 73. 

The third assignment is that the court erred in over¬ 
ruling the plaintiff’s motion for a directed verdict. 
No exception was taken to that ruling'(p. 27). On the 
other hand, when the court overruled the motion of the 
plaintiff for a directed verdict and offered to give him 
an exception, counsel for the appellant insisted that 
it was the duty of the court to pass upon the question 
as a matter of law and not submit it to the jury (p. 6). 

The 4th assignment is “ because said finding is con¬ 
trary to the evidence, and is against the weight of the 
evidence,” which, of course, implies the power of the 
court to make the finding. 

The 5th assignment is that the “court erred in its 
finding and judgment because the testimony of the 
defendant shows she did not sustain the burden which 
was upon her, namely, that of showing that the $4,000 
received from plaintiff’s decedent was a gift.” There 
is nothing in this to intimate that the appellant when 
this assignment was filed November 6th long after the 
trial, questioned the jurisdiction of the court to enter 
the judgment which it did without a verdict of the jury. 

The 6th assignment of error is that the finding of 
the court should have been for the plaintiff upon the 
whole case, which again in no way questions the juris¬ 
diction of the court to enter the judgment, which it did. 

Col . Aid Assn. v. Sprague , 50 App. D. C., 307. 

1463A—2 
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It is clear under these decisions that it was the duty 
of the court to make its findings and not to submit 
to the jury under a direction to find, and while 
perhaps such a course would not have been erroneous, 
it certainly could have had no other effect than the 
course he did pursue. Johnson v. Wright, 2 App. D.C., 216. 

(b.) The remaining question and, we submit, the 
only one properly before this court under the bills of 
exception and the assignments of $rror, is whether 
the findings of the court w ere supported by the evidence. 

As established by the authorities cited, both 
parties having asked for a peremptory instruction to 
the jury, they thereby assumed the facts to be undis¬ 
puted—” . . . and upon a review a finding of fact 

by the trial court under such circumstances must stand 
if the record discloses substantial evidence to support it.” 
Freeman v. Moses , etc., 52 App. D. C., 164. 

A cursory examination only of the evidence is more 
than sufficient to show that there is ample evidence not 
only to sustain the finding but that any other finding 
would have been erroneous. 

Mr. Peters was a man with a large amount of ready 
money about him; peculiar in his habits w r ith few in¬ 
timates and yet hard working and frugal minded, 
warmly attached in his way to those who befriended 
< him. He knew of Mrs. Martin’s struggle to support 
# herself and children, and that she would be compelled 
to move and break up her boarding house, with no¬ 
where to go unless she could repurchase it; that her 
house had been sold over her head; that she had but 
$1,000 saved and the house would cost $5,000; 
he insisted that she should buy the house but should 
not go into debt as she was arranging to do. When 
Mr. Peters offered to give her the money she hesitated 
to accept it “because she wasn’t in the habit of ac¬ 
cepting money from men.” Mr. Peters insisted; told 
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her he had plenty of money and said: “Mrs. Martin, 
I think you are a deserving woman, I would just as 
soon help you as anybody I know.” Mrs. Martin 
sought a friend (Mrs. McDaniel) for advice who ad¬ 
vised her there was nothing improper in accepting the 
money. Thereupon she told Peters she would. After¬ 
wards he told her, (p. 10): 

“Now, Mrs. Martin, any day you are ready 
I will have that money here for you. I am a 
man of my word— I will be as good as my word. 
Don’t you hesitate.” 

Later, on the day fixed to close the sale, she testified: 
“Mr. Peter’s was just as good as his word.” 

He came in and handed the money to the witness 
in her kitchen and said: 

“Now, Mrs. Martin, here is the money to pay for 
your home.” 

She said: “Well, I thank you, Mr. Peters.” 

This occurred in the presence of Mrs. McDaniel 
(tr., p. 21), who corroborates Mrs. Martin’s statement 
that Mr. Peters was a frequent visitor at her home; 
that he was a good, right-living man whom most people 
shunned; that he frequently said: “I have plenty of 
money;” that Mrs. Martin did consult her as to whether 
or not she should accept it and was in Mrs. Martin’s 
kitchen the day Mr. Peters brought the money (p. 22)— 
“He walked right back in the kitchen with me.” 

Witness did not know at first how much it was when 
he had it in his hand at the time, but she knew he was 
to give her the $4,000 and that when he walked back 
in the kitchen he had it rolled up, passed it to her and 
said, “This is yours;” that she afterwards counted the 
money herself; went with Mrs. Martin to the bank, 
got the balance of her money and went with her to the 
real estate agency and paid it. 
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William Hussey (p. 24) testified that Mr. Peters told 
the witness— 

“—just about the time they were having all the 
property gobbled up that he was going up to 
give Mrs. Martin $4,000 to protect her, to buy 
the house, because she had worked hard to 
raise two children.” 

James Alfred Hunt, an ex-motorman, policeman, 
and ex-service man, and a friend of Peters, testified that 
Peters told him that Mrs. Martin had been threatened 
with having to move—(p. 25) 

“—and she was forced to buy or move. It 
seems a pity, as hard as she had worked . . . 

for her to get in trouble of that kind;—” 

and that Peters further said: 

“ *—She got some money together, and with 
that I gave her enough to pay for the home;’ 
and that was in October, 1920.” 

William Kues, the grocery man, familiar with Peters, 
testified that having heard that Peters had given this 
money to Mrs. Martin he made some reference to it, 
to which Peters said: 

“It is nobody’s business what I do with my 
money.” 

It would seem to be wholly useless to argue under 
these circumstances that there is no evidence in this 
record to sustain this judgment. 

None of the cases cited by appellant in his brief have 
any tendency to support his contention in this respect. 

Maxler v. Hawk , 233 Pa. St., 316, cited to sustain 
the position that the burden of proving the gift was 
on the donee, which no one denies, was a contest between 
the executor and the decedent’s father, who was in 
position to have custody of decedent’s bonds without 


title. The court said that the proof of the claim of a 
gift must be clear and but slight circumstances would 
overthrow the presumption arising from custody alone. 

Dunbar v. Dunbar, 80 Me., 152, was a gift causa 
mortis, which was held not good because possession was 
not transferred to and retained by the donee, although 
the intent to give was sufficiently expressed. It can 
have no possible bearing on this case. 

Whalen v. Milholand, 89 Md., 199, was a case of a 
deposit in a savings account to the joint credit of the 
depositor and another. The depositor retained the pass¬ 
book. The court held this not to be a completed gift. 

Berington v. Berington, 133 Iowa, 351, was a parol 
gift of land, but so far as it deals with the question 
of clearness of proof is an authority for the appellant 
as the following extract shows: 

“This does not mean, of course, that the proof 
in support of the gift must be undisputed. 
Such a rule would mean, in practical operation, 
that no contested claim of gift could ever be 
established. The law requires nothing more 
than that the result shall not be reached by a 
mere balancing of doubts or probabilities, but 
by clear and unequivocal proof of facts upon 
which a court or jury may reach a reasonably 
satisfactory conclusion. In other words the 
rule does not require absolute certainty, but 
reasonable certainty of the truth of the ultimate 
fact in controversy.’’ citing: 

Neale v. Neale, 9 Wall., 1; 19 L. Ed., 590. 

It upheld the parol gift of a fee in land upon circum- 
stancial evidence and reversed the trial of the court 
below in so doing. 

Fry v. Gillion, 143 Iowa, 720, also cited by the ap¬ 
pellant, is another case of a parol gift of land which 
affirmed Berington v. Berington , supra, though in that 
case the evidence was held insufficient to sustain the 
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gift. The decision turned on the point that possession 
by one tenant in common was not inconsistent with 
title in his co-tenants and that the mere declaration 
of intent to make a gift, not carried into effect, is not 
sufficient. 

The case of Fame v. Fame, 32 W. Va., 403, was an¬ 
other parol gift of real estate. The gift was not sus¬ 
tained because a condition precedent had not been 
performed by the donee, following which the donor 
sold and conveyed the land to an innocent purchaser. 
The donee then waited nineteen years before asserting 
his claimed gift. 

In re Beaman’s Estate, 163 N. Y. S., 80, is also an 
authority for the appellee. That was a dispute between 
a decedent’s administrators and his widow over a de¬ 
posit of funds in his own name in trust for his wife. 
The court held, first, that the mere fact of making the 
deposit did not establish an irrevocable trust but a ten¬ 
tative one only, during his life, which did become ir¬ 
revocable, however, by his death; second, that the 
statements made by the deceased that these deposits 
were not intended to create a trust not being con tem- 
poraneous were inadmissible to rebut the presumption 
arising from the fact of the deposit; and third, that the 
fact of withdrawals by the donee during his life did not 
rebut that intent, citing Tuning v. .Fitzpatrick, 195 
N. Y., 433, 88 N. E., 750. The court said: 

“The evidence of alleged gift by decedent to 
respondent rested entirely on her own testimony 
and that while under the authorities great caution 
must be observed, the presumption arising from 
the account was not overcome.” 

Whitney v. Wheeler, 116 Mass., 490, cited by the 
appellant, is also authority for the appellee. That was 
also a gift causa mortis claimed by the wife from her 
husband. The court there held that the declarations 
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of the husband made before the gift and showing dis¬ 
trust of his wife and a purpose to adhere to a previously 
made will and marriage settlement, and declarations 
as to his state of health at the time of the gift all con¬ 
travening his wife’s evidence of statements made to 
her at about the same time, were admissible on the issue 
of intent. 

There is nothing in that case to sustain in the remotest 
degree the appellant’s contention in this. The appellant 
is even more unfortunate in citing 12 Ruling Case Law, 
971, which reads as follows: 

“The declaration or admissions of a donor 
as to the fact of delivery and as to his intention 
are admissible to support his alleged gift but 
not to impeach his gift, (citing Reese v. Penn¬ 
sylvania Trust, 120 A. S. R., 880)—” 

(In the case at bar the court admitted the declara¬ 
tions of the donor not contemporaneous to impeach 
his gift)— 

“—unless offered to show his mental condition 
at the time of the alleged gift,—” 

There was no contention in the case at bar that the 
mental condition of the donor was not sound at the 
time of the gift. Ruling Case Laws, 971, however, 
continues: 

“Declarations of donor on his behalf and 
against the gift are admissible merely to show 
condition of mind. They are admissible for this 
purpose only when they are sufficiently near 
in point of time to be of value in determining 
his mental condition when he did something 
with respect to the alleged gift—’’citing Lam vs. 
Moore, 21 A. S. R., 430, 23 N. E.—“Declarations 
by a donee in possession and before donor’s 
death made before and immediately after the 
death and amounting to a statement or claim 
of ownership are admissible.” 
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This authority, as far as it goes, would indicate that 
the trial court was in error in admitting the only evi¬ 
dence offered by the appellant having a tendency to 
rebut the fact of the gift, that of Mrs. Allen and her 
daughters, but it clearly sustains the action of the court- 
in admitting Mrs. Martin’s evidence. 

In the same way Blake v. Pegram , 109 Mass., 542, 
cited by the appellant, is inapplicable in this case. 
It only holds that mere evidence of an expressed in¬ 
tention or a desire to make a gift was not sufficient to 
sustain a gift. 

It is insisted that the appeal in this case is without 
merit anil is frivolous and that the judgment of the 
court below should be affirmed. 

Respectfully submitted. 

JOHN S. BARBOUR, 

• ». * 

Attorney for Appellee. 

1000 Vermont Ave. N. W. 



















